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Abstract

Is there a “compensation culture” in the UK? The actuarial profession maintains that there is, but an influential report by the Better Regulation Task Force argues against this.  What has been missing in this debate is an element of statistical rigour in weighing the evidence in support of one position or the other. In this paper we explore trends in the observed numbers and costs of employer’s liability claims in the UK and relate these to the main drivers that could plausibly be thought to be responsible for these trends, including recent reforms to the way that claims have been financed and processed through the legal system. To the extent that it is possible to explain the changes in claim frequency and severity observed in the UK over the last three decades by reference to known developments in the economic and socio-legal environment, some of the mystery can be removed from the debate.  Of course, the question of what constitutes a “compensation culture” remains, but at least it can be addressed from a more informed perspective. 

1. Introduction

In the ongoing debate over the emergence or otherwise of a “compensation culture” in the UK, there has been substantial disagreement over the issue, and a paucity of hard evidence. Indeed, there has been no widely accepted definition of what is meant by the term “compensation culture”. 
Total compensation payments are the product of:

(a)
the number of incidents happening which give rise to claims; this depends on


(a1)
some measure of the exposure to risk (e.g. number of employees); and

(a2)
the propensity for these exposure units to experience incidents 

(a3)      the likelihood that these incidents give rise to claims.

(b)
the proportion of such claims which is successful (i.e. paid)


[hence the product of (a] and (b) is the number of successful claims]; and

(c)
the average amount paid on a successful claim, which is the sum of

(c1)
the average damages paid; and

(c2)
the average legal costs incurred by the successful claimant

Lowe et al. (2002, section 2.1) defined a compensation culture as:

“The desire of individuals to sue somebody, having suffered as a result of something which could have been avoided if the sued body had done their job properly.”

By focusing on the “desire” of individuals to sue, this definition appears to select trends in (a3) above as the key to the issue. However, the definition also implies that this desire is conditional on an act of negligence (sub-standard care) on the part of the “sued body”. A wider perspective on the propensity to sue would recognize that claims can be made in cases where the legal standard of care has not necessarily been breached, thereby incurring legal costs in cases where the success rate is low. Hence it would seem appropriate to consider trends in (b) as contributing to the case for or against the development of a compensation culture: if there is an increasing tendency for claims to be made which are based on weak grounds likely to fail in court, this would represent a significant and worrying development in attitudes to claiming compensation. Finally, trends in (c1) and (c2) are under the control of the courts and lawyers respectively. To define (c1) and (c2) as sources of a “compensation culture” would appear to raise issues about the extent to which cultural changes can be driven by particular sections of society. We do not engage this debating point here, but instead we consider only the extent to which recent developments in the delivery of legal services may have resulted in increased costs per claim. 

In this paper we therefore attempt to test some broad hypotheses concerning trends in the frequency, cost and quality of employer’s liability claims. We explore these trends against the background of structural changes in the UK labour market, the withdrawal of legal aid as a means of financing claims, its replacement by conditional fee arrangements (CFAs) and/or ATE insurance cover, and the major rewriting of the rules of civil procedure in 1999 (the “Woolf reforms”).

Section 2 of the paper provides some background to these legal developments. Section 3 explores and analyzes long run trends in the frequency of aggregate industry-level employer’s liability claims. Section 4 presents some evidence relating to the delay and cost of settling employer’s liability claims in relation to recent legal developments. Section 5 considers evidence relating to trends in the probability that employer’s liability claims will succeed in obtaining compensation. Section 6 concludes.

2. Legal developments
Over time, there has been a significant decline in the number of people eligible for legal aid in relation to personal injury claims, and new mechanisms have been introduced to enable “access to justice.” From 1995 lawyers have been allowed to enter into conditional fee arrangements (CFAs or “no win-no fee” deals) and, since 2000, to recover from the other side a success fee if they win a case, to compensate them for other cases that they lose. The claimant can also take out “After the event insurance” (ATE), which insures him/her for the expenses of the defendant’s legal costs if he/she loses. We decribe these developments in more detail in the following paragraphs.

Conditional fee agreements were introduced by the Courts and Legal Services Act 1990, which made provision for agreements in which it was explicit that part or all of the legal representative’s fees were payable only in the event of success. The definition of CFAs in section 58 excludes criminal and most family proceedings and is limited to agreements specified by Order by the Lord Chancellor.

The first Order was brought into force on 5 July 1995. This limited conditional fee agreements to personal injury cases, insolvency cases and cases before the European Court of Human Rights. In July 1998 the range of proceedings was extended as far as possible under the 1990 Act to all civil proceedings, other than family cases. The Access to Justice Act (1999) provided a clearer definition of conditional fee agreements. It also made the winning party’s success fee potentially recoverable from the other side. Section 29 makes the costs of the winning party’s after the event (ATE) insurance premium recoverable from the other side. Section 30 provides for recognised groups (such as trade unions) who take responsibility for a party’s liabilities to recover, from the opponent, a sum in recognition of this liability. Regulations and an Order prescribing these requirements under the Act came into force on 1 April 2000.

The introduction of ATE insurance produced considerable controversy, with claims management companies being established, and marketing business aggressively – but with some having costs that led to their customers being disappointed with the amount received. The collapse of The Accident Group in 2003 was a further setback for the sector. The problems of Claims Direct and The Accident Group were responsible for the decline in advertising expenditure of the key players in this market falling from £34.8m in 2001 to £6.5m in 2002 (Datamonitor, 2003).

There have been arguments over the size of the success fee that it is appropriate to include in compensation, and also the ATE premium. The courts were asked to rule on what is acceptable: Lowe et al. (2002) refer to a number of such cases. Indeed, there was a hold-up in settling cases because this “satellite litigation” over costs was taking place. In 2003 a “predictable cost” system was introduced for low value (under £10,000) road traffic accidents, which limited the costs that could be recovered for such cases. Recently an agreement was also reached in terms of the success fee chargeable on such cases. Further discussion is ongoing in relation to similar reforms in relation to EL cases. There has also been rapid expansion of BTE (before the event) legal expenses insurance market, with the premiums increasing from £52k in 1991 to £107k in 2000, and then £155k in 2001 (Datamonitor, 2003).

Following the Woolf report, there have also been changes in civil claims procedures, with new procedures which, if not followed, can lead to financial penalties imposed by the court for defendants/insurers (Parsons, 2003a). The changes in legal practice were intended to tackle the problems of cost, speed and complexity in the civil justice system (Office of Fair Trading, 2003b). The broad thrust of the reforms centred around two features: pre-action protocols to regulate activity prior to the filing of a claim, and a raft of rules to tighten activity once a claim had been made.  In the former case, the intention was to ensure that the parties had the clearest possible view of each other’s position at an early stage so that agreements could be encouraged and litigation avoided.  In the latter case, a series of tight timetables (with cost penalties for non-adherence), cost-containment measures (e.g. limiting the number of experts called at trial) and new rules (e.g. Offers into Court) were designed to minimize delay and strategic behaviour once litigation was underway.
3. The frequency of EL claims
3.1 Data

We first identify the unit exposed to a risk (exposure). This unit is subject to events which, when they occur, inflict damage to the unit (incidence). Such damage is then likely to give rise to a claim for compensation. Yet, although the occurrence of an insured event is a valid reason to make a claim, the decision to do so is not always straightforward and depends inter alia on the cost of making a claim (socio-legal factors). Table 3.1 identifies some of these factors
 for EL claims. 

Table 3.1: Determinants of EL insurance claims

	Factors under consideration
	Employer’s Liability measures

	Unit of exposure at risk


	The employee

	Events which are likely to lead to a claim


	Accidents at workplace, industrial diseases

	Socio-legal factors
	Easy availability of legal aid, cost of access to justice, availability of alternative compensation


The only consistent source of data for employers’ liability  claims is Standard and Poor’s Synthesys dataset of regulatory returns. These are available from 1985 to 2002 for all UK insurers, and the presence of 10-year development data on these returns allows us to track claims back to 1976. The data for our non-insurance variables come from different sources as described in table 3.2.
Table 3.2: Definition and sources of measurable variables

	Variable
	Definition and use
	Source and data availability

	Number of claims
	Settled and outstanding claims


	Synthesys, 1976-2002

	Number of employees


	Exposure measure 
	Labour Force Survey, 1978-2002

	Workplace accidents


	Incidence measure
	Social Trends, 1981-2002

	Successful legal aid applications for work accidents cases


	Socio-legal factors 
	Lord Chancellors Department, Legal Services Commission, 1973-2002

	Number of people receiving invalidity and incapacity benefits


	Socio-legal factors 
	Economic trends, 1976-2002.


3.2 Methodology 

In this study, we attempt to quantify all the above factors in order to explain the long run determinants of claims numbers using regression analysis. We note that the assumptions underlying the classical ordinary least squares (OLS) regression model necessitate that all the variables in a regression equation be “stationary” and the errors have zero mean and finite variance (see Appendix for an explanation of these terms). This is a fairly restrictive requirement when dealing with economic series subject to trends (such as those in this study). However, recent contributions to time series estimation methodology have focussed on economic data series, which although non-stationary, can be made stationary through a linear combination into a single series. This combination, equal to the error term in a regression, does not change systematically over time. Series which exhibit such properties are called “cointegrated” series. The concept of cointegration was developed by Engle and Granger (1987), who propose a two-step procedure in establishing whether series are cointegrated or not (see Appendix). In this exercise, we are interested in establishing whether a long run relationship exists between the variables in Table 3.2. We begin by graphically exploring the behaviour of these variables over time, and then test for stationarity and cointegration within a standard regression framework.
3.3 Graphical analysis
As stated above, to obtain a long run time series of EL claim numbers we use development triangle data from S&P’s Synthesys to compute one-year, five-year and 10-year claims series by accident year, as graphed in figure 3.1. The claims series are computed as the sum of the number of claims paid and the number of claims reported but not yet paid.  The left panel shows how these estimates of EL claim numbers vary with the development year in which the estimates are made.
Figure 3.1
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The two most important reasons for estimates of EL claim numbers to vary with development year are:

the arrival of IBNR claims over time, and,

the abandonment of claims over time. 

The first of these will tend to increase the estimates of incurred claim numbers with higher development years; the second to reduce them. In the above figure, it seems that the first factor is dominant, with 10-year estimates tending to slightly exceed 5-year estimates which in turn exceed 1 year estimates. What is apparent for all the series, though, is a long term fall in EL claims. 

As 10-year claims data are the most reliable given the long-tail nature of the EL business, we combine these claims to produce a long series of EL claims running back to 1976. We first create an estimated 10-year claims series that takes the recorded value of 10-year claims from 1976 to 1993. From 1994 to 1998 we use the value of 5-year claims to continue the series, given the close relationship between the 10 year and 5 year claims over the period 1991-3. We therefore have an estimated 10-year claims series running from the year 1976 to 1998. This is then divided by the 1-year claims series and the average of the ratios thus created from 1985 to 1998 is then used to scale up the 1-year series to the level of the constructed series. The plausibility of this construction depends on the assumption that the relationship between 1 year and 10 year estimates of accident year claim numbers remains approximately the same over time
. This exercise produces the combined series in the right panel of figure 3.1, where the long term decline in EL claims is apparent. 
3.3.1 Exposure measures

Under EL insurance, the unit at risk is the employee. Since EL insurance is compulsory by law
, a suitable exposure measure is the number of employees in the UK. Figure 3.2 gives a breakdown of employment by low-risk and high-risk sectors. High-risk sectors include agriculture, extraction, manufacturing and construction while low-risk sectors are mainly services sectors. A clear fall in high-risk sectors at the benefit of low-risk sectors is apparent, reflecting the well known structural change in the UK labour market over this period.

Figure 3.2
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3.3.2 Incidence measures

As we see from figure 3.2, high risk sectors such as mining and manufacturing have witnessed a decrease in employment over time, and with them, a fall in accidents and industrial diseases commonly associated with such industries. The increasing employment in low-risk sectors such as services has carried along with it other types of occupational diseases, such as RSI and stress, but there continues to be a legacy of diseases such as asbestosis arising from past employment in high risk sectors. 

Unfortunately, we do not have good time series data to explore how occupational diseases have evolved over time. To the extent that EL claims also arise from workplace accidents, it is nevertheless relevant to see whether there is any trend in workplace accidents over time, given data availability for this variable. The left hand panel in figure 3.3 graphs the total number of workplace accidents as reported under NADDOR 1980 and subsequently RIDDOR 1985 and RIDDOR 1995
. This is further broken down by accident in high-risk and low-risk sectors.
 As can be seen, the overall number of workplace accidents has been falling over the years. This fall is mainly driven by the fall in workplace accidents in traditionally high-risk sectors.  A breakdown of these accidents by severity in the right hand panel of figure 3.3
 shows that there has been a continued fall in both fatal and major accidents, reflecting improved safety at work. 

Figure 3.3
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It is therefore apparent that the fall in EL claims has been mainly driven by the fall in workplace accidents in high-risk sectors. While we do not have consistent data on the number of occupational diseases reported we do know that the proportion of EL claims that are occupational diseases has been falling over the past 7 years (see Table 3.3). It is therefore likely that over the long term both falling workplace accidents and falling occupational diseases have contributed to the fall in EL claims.
Table 3.3: Percentage of EL claims that are occupational diseases

	Year
	All occupational disease claims
	Of which

	
	
	Deafness
	Lung Disease
	Other diseases

	
	
	
	Total
	Asbestos
	

	1991
	
	80
	3.6
	2.4
	16.4

	1992
	
	81.2
	4.5
	2.4
	14.3

	1993
	
	82.6
	5
	3
	12.4

	1994
	
	77.8
	5.6
	3.8
	16.6

	1995
	
	78.6
	6.3
	4.8
	15.1

	1996
	46.2
	74.2
	8.1
	7.5
	17.7

	1997
	30
	77.4
	4.2
	3.7
	18.4

	1998
	26.6
	63.4
	11.8
	10.7
	24.8

	1999
	19.3
	44.2
	16.5
	13.6
	39.3

	2000
	21.3
	25.3
	13.8
	11.5
	60.9

	2001
	19.6
	23.9
	16.5
	13.3
	59.6

	2002
	21.6
	29.8
	14
	11.5
	56.2


Source: ABI

3.3.3 Socio-legal factors

For EL claims, we can identify several socio-legal factors which may have influenced the level of claims. One possible factor that could deter an employee for claiming against his/her employer is the legal cost of making a claim. If legal aid is available, and an application accepted, then a claim is possible at low cost. We discussed earlier the withdrawal of legal aid for personal injury claims. The left panel of figure 3.4 confirms this tendency. The number of legal aid certificates granted to employees for work accident cases has been falling from around 1992 onwards and has recently been removed altogether as a source of finance for such claims.
Similarly, if an employee was involved in an accident that resulted in a personal injury and a period of time off work, then the individual will weigh all the alternative compensation options available to him before making a claim. We have data on the number of people receiving sickness and invalidity benefits, as graphed in figure 3.5. In the right panel, we can see that an increasing number of people received sickness and invalidity benefits up to 1995, after which there was a significant fall in these numbers as a consequence of eligibility controls introduced to curb the expense to the taxpayer.
Figure 3.4
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3.4 Stationarity and cointegration analysis

In the light of the above, we believe that all the factors mentioned share a potential long run relationship with the number of EL claims. Prior to testing for any long run relationship, we run some unit root tests on the new variables of interest to test their stationarity properties. The results are presented in table A1 in Appendix 1 below. All our variables are stationary in first differences, implying that they are are integrated of order 1, therefore satisfying one condition for cointegration, which is the same order integration in the variables. Our long run regression results are reported in table A2 in Appendix 1. Our preferred long run specification is a model in which the number of EL claims is regressed against the number of employees and the proportion of the workforce in high risk sectors, as well as the proportion of successful legal aid applications and the proportion of IB beneficiaries. The significant determinants of EL claims are the high risk employment ratio and the proportion of legal aid applications: both were positively related to the number of claims. All the variables share a cointegrating relationship.  

3.5 Discussion 

In this section we have used appropriate econometric methods in order to establish the existence and strength of a long run relationship between the number of employer’s liability claims and a limited number of key drivers which we believe may have influenced these claims. We have demonstrated with statistical confidence that there is a strong relationship between the number of claims and the rate at which accidents involving these employees are reported. We also find strong evidence of the positive relationship between claim numbers and the number of successful legal aid applications. We also established that the proportion of the workforce employed in high risk sectors was positively related to the number of claims.

Although the total number of employees has risen over recent years (although varying with the economic cycle), the accident rate and the proportion of employees in high risk sectors has fallen quite markedly since the mid-1980s, and this proves to be the main factor behind the significant fall in EL claims. This fall has been even more noticeable in recent years, and our results suggest that this could in part be the consequence of the withdrawal of legal aid.
4. The severity of EL claims

4.1 Introduction
The broad thrust of the 1999 Civil Procedure Rules (CPR) following Lord Woolf’s proposals centred around two features: pre-action protocols to regulate activity prior to the filing of a claim, and a raft of rules to tighten activity once a claim had been made.  In the former case, the intention was to ensure that the parties had the clearest possible view of each other’s position at an early stage so that agreements could be encouraged and litigation avoided.  In the latter case, a series of tight timetables (with cost penalties for non-adherence), cost-containment measures (e.g. limiting the number of experts called at trial) and new rules (e.g. Offers into Court) were designed to minimize delay and strategic behaviour once litigation was underway.  A report by Goriely et al (2002) found that the new procedures have had a positive reception from various stakeholders. However, they make the following observation:

“There is some evidence, based on insurers' analyses, of substantial increases in average case costs since the reforms were introduced in 1999.  This is an issue that needs to be investigated further, through a deeper analysis of data from a wider range of companies.  It would be particularly interesting to include the cost of litigated cases, as well as those settled in-house.” (p. 181).

Why might this have happened? To the extent that post-action claims are tightly monitored, with penalties for non-compliance, we might expect solicitors to ‘front-load’ their work in order to be prepared once litigation has been commenced.  This would involve additional work, costing time and money.  Moreover, if pre-action activity is used to produce and share information, and to clarify the issues between the parties, we would expect post-action phases of litigation to be both shorter and cheaper under CPR (although this may take time to emerge given the delay between claim notification and issue).  The combined effect of pre-and post-action changes on the overall cost and duration of claims is therefore ambiguous (the gains from improved case management may or may not be offset by the extra front-loading costs and delays).

We note also the inferential problems caused by the (near) simultaneous introduction of recoverable CFAs, the emergence of claims management companies funded through ATE premiums, as well as the satellite litigation over costs. Consequently, in addition to exploring trends in delay and costs for different subgroups, multivariate techniques are also required using outcome data from claims opened both before and after these developments. Acquiring data with sufficient case-level detail which has been collected consistently over a sufficient period of time is not easy. We are fortunate in being able to draw on a dataset provided to us during previous research projects funded by the Department of Constitutional Affairs (DCA) on related topics. 
4.2 Data
As part of our work for the DCA, a leading EL insurer provided data on a large number of closed EL claims from 1997-2003. Data are present on settlement amounts, whether a CFA was applicable and whether proceedings issued or not. Data are also available on zero damage claims. The dataset contains records of 35910 closed EL accident claims with damages ranging up to £ 2 million, of which 8486 claims were litigated. The closure date of these cases runs between 2nd of January 1997 to 31st  December 2003. The earliest case commencement date recorded is the 8th of June 1984. We believe this dataset provides a sufficiently representative sample of EL accident claims
. 

4.3 Definition of terms
To the extent that it is possible, we have attempted to use the following terms consistently in this section of the paper:

· settlement: where the claim outcome involved the payment of agreed damages to a claimant

· abandonment: where the claim was discontinued without payment of damages

· commencement: date the claim is first notified to the defendant. 

· closure: date the case is recorded as closed (settled or abandoned) in the dataset. This was the date at which the file was closed after payment of any costs. Note that this could be substantially later than the date damages were agreed during the period of satellite litigation over costs.
· duration/delay: the number of days between commencement and closure of a claim, where these terms are defined as above.

· costs: For our dataset, no breakdown was available between agreed disbursements and agreed base costs, and therefore the combined sum of these was used in estimation
. 
· litigated: a closed claim is defined as “litigated” if legal proceedings had been issued prior to its closure. We also use the term “post-issue” when referring to the outcome of a litigated case, and “pre-issue” when referring to the outcome of a non-litigated case.
4.4 Graphical analysis 

4.4.1 Volume of claims
Figure 4.1 shows the number of EL accident claims closed with payment at monthly intervals over the period 1997 to 2003. From 2001 onwards, the total is broken down depending on the nature of the claimant’s funding. Those paid claims which involved payment of a success fee are labelled “CFA” claims
; those where an ATE insurance premium was paid, but not a success fee, are labelled “ATE” claims. “ATE” defined in this way could be an indicator that the claim was brought by a claims management company such as TAG or Claims Direct, and it is for this reason that we separate these out. We have no information about the funding source for the other claims, but we expect that most were funded by Trade Unions, with some legal aid for claims notified prior to 2000.
On the face of it, figure 4.1 shows a gradual fall in the total number of paid claims up to 2002, with a considerable increase in volume from the middle of 2002 onwards corresponding with the emergence of CFA and ATE claims. However, it can be shown that this would be a misleading inference. As a direct result of the “satellite litigation” over costs referred to in section 2 above, virtually all claims involving the recovery of either success fees or ATE premiums were stalled until test cases were resolved during 2002
. This means that most of the emerging CFA/ATE cases that would normally have been closed during 2000, 2001 and the early part of 2002 were in fact held up until the latter half of 2002 onwards. Figure 4.2 makes this clear: the right hand chart shows the rate at which CFA/ATE cases notified in 2000, 2001 and 2002 subsequently closed over time – those notified in 2000 took far longer to start closing than those notified in 2001/2. The left hand chart shows by comparison the rate at which non CFA/ATE claims were closed – there is no difference between notification years in the rate at which claims closed.
One consequence of this development was that the period between the middle of 2001 (when the first of the CFA/ATE claims should have been closing) and the middle of 2002 (when they did start closing) experienced an apparent shortfall of paid claims. In fact, if the CFA/ATE claims closed after mid-2002 were to be reallocated across the full period as if the satellite litigation problem had not occurred, it is likely that the overall volume of closed claims would have remained little changed over the entire period. Moreover, it is important to bear in mind that the observed delay in agreeing costs does not necessarily imply a delay in agreement (or payment) of damages – during the period when claims were being held back by litigation over costs, we understand that negotiations over quantum were typically proceeding as before (but the outcome was not recorded in the database until final closure).
Figure 4.1
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Figure 4.2
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4.4.2 Delay and costs: non-CFA/ATE claims
Figure 4.3 shows at monthly intervals the average delay (in days) from claim notification to closure for all paid claims. The figure shows trends in delay for claims settled pre-issue and post-issue respectively. We do this mainly to explore hypotheses relating to the impact of the Woolf reforms (see section 4.1 above). The average delays have been estimated for the non-CFA/ATE claims only, partly because of the distortion in settlement timings as a result of the satellite litigation, and partly because CFA and ATE claims have a relatively short history which makes it very difficult to draw comparisons in relation to settlement delay.
The main observation from the chart relating to pre-issue settlements is to note that the average settlement delay has increased significantly for non-CFA/ATE claims in recent years. The increase in delay is pronounced: between the beginning of 2002 and the end of 2003 the average delay for claims settled pre-issue increased from less than 500 days to almost 600 days. The comparison with claims settled post-issue is very interesting: the observed delay from notification to settlement declined significantly over the same period – from nearly 1500 days at the beginning of 2002 to just over 1000 days at the end of 2003. This is all the more remarkable when it is recalled that this average includes a proportion of pre-issue time, which has been shown to be increasing. As we have noted elsewhere, this seems to be indirect evidence that the Woolf reforms have had the effect of increasing the time required to prepare a case prior to litigation (so-called “front-loading”) and decreasing the time devoted to litigation itself. The final series in the chart shows the overall impact on the average delay to settlement for all claims. The overall delay to settlement for non-CFA/ATE claims shows a trend increase throughout the whole observation period from 1997 to 2003.
Figure 4.4 shows for the same period the average combined base costs and disbursements for non-CFA/ATE claims. It is evident that the trends in costs closely reflect the trends in delay: there is an increase in the costs of settling claims pre-issue matched by a reduction in the costs of settling claims post-issue. The overall average cost of settlement for all non-CFA/ATE claims is somewhat volatile, but the upwards trend which began around 2000 or before does seem to have continued through to 2003. However, because there are other factors which influence the settlement costs of claims, a simple graphical analysis of trends cannot provide a definitive view on the impact of Woolf on claim costs; later in this paper we try and provide this by means of multivariate analysis in which we control for case value.
Figure 4.3
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Figure 4.4
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Of course, the longer the parties negotiate prior to considering legal proceedings, it could be argued that litigation should get progressively less likely. However, in figure 4.5 we show for each month the proportion of non-CFA/ATE claims which were litigated – i.e. settled after legal proceedings. It seems that the proportion may have fallen slightly during 1999 but the change since then has been, if anything, upwards for these cases.

Figure 4.5
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By contrast, it should be noted that figures for all types of liability claims from the DCA’s CASEMAN database show a sustained reduction after 1998 in the number of issued cases, up to and including 2003 (see Peysner and Seneviratne, 2005; p8). How can this apparent contradiction be explained? To explore this we need to move now to consider what has happened to the newly introduced CFA and ATE claims over the same period.

4.4.3 Delay and costs: CFA and ATE claims 

As implied above, a comparison of trends between CFA/ATE claims and others requires careful thought. This is because the (recoverable) CFA/ATE claims have a relatively short history, with few claims originating from notifications prior to 2000. Consequently the average monthly figures for delay, costs and the likelihood of litigation for closed cases in each month will initially be very low relative to other cases, simply because they have not had as much time to progress. The only way to control for this and to make a fair comparison is to remove from the database all non-CFA/ATE claims which were notified prior to 2000. Then it is possible to compare the remaining notifications with different funding to see what happened to them subsequently. Figures 4.6 and 4.7 below show the results for delay and base costs respectively.
Figure 4.6: Delay in settling post-1999 notifications
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Figure 4.7: Cost of settling post-1999 notifications
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Figure 4.6 shows the expected gradual increase in the average delay of settlements made on post-1999 notifications. It also that pre-issue ATE settlements took longer to achieve than CFA claims, which in turn took longer than other claims. However, we cannot rule out the possibility that this is a consequence of the sample selection: the ATE claims in particular stemmed from notifications relatively early in the notification period. Post-issue settlements did not vary much in delay across the different funding mechanisms.
Figure 4.7 shows both CFA and ATE pre-issue settlements incurring higher base costs and disbursements than non-CFA/ATE settlements. This situation is reversed for post-issue settlements. These differences may be the consequence in part of variations in delay and case value across claim types, and we consider this issue later in this section when we undertake multiple regression analyses. 

Further evidence supporting the possibility that the legal process was significantly stalled by the satellite litigation is provided by figure 4.8, which shows the proportion of post-1999 claims notifications which were closed with payment after issue, broken down by funding type.

Figure 4.8: Litigation of post-1999 notifications
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The non-CFA/ATE claims that were notified from January 2000 onwards started to close with proceedings issued in late 2000, and the proportion of settlements that were post-issue gradually increased as time elapsed. By contrast, the CFA and ATE claims which were notified from January 2000 did not start to close with proceedings issued until late 2002. However, given that negotiations over quantum should have been continuing, it seems surprising that the rate of litigated closures after mid-2002 is so low. It is possible to infer that the new funding mechanisms have induced far more caution about issuing legal proceedings, and this, if true, could be part of the explanation behind the overall picture of falling numbers of claims issued  as reported in Peysner and Seneviratne (2005). Figure 4.9 shows the overall proportion of claims that were closed after litigation, including all types of funding. It shows a significant fall from 2002 onwards as the closure and outcomes of the CFA/ATE cases were reported
. 
Figure 4.9: Litigation of all notifications
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4.5.3 Regression analysis
The trends explored in the previous sections have revealed some interesting patterns which support a number of interpretations. However, it is in the nature of the settlement process that case outcome, case duration and case value are all interdependent, and we therefore prefer to estimate trends in claim costs by means of multiple regression analysis, whereby the impact of legal developments can be isolated after controlling for changes in case value and delay. In a report to the DCA
 we have presented regression results showing that the duration of pre-issue settlements has significantly increased for non-CFA/ATE claims since 2001, while the duration of post-issue settlements has fallen over the same period, in each case after controlling for case value.
Tables A3 and A4 in Appendix 2 provide new results for OLS regressions in which the (log of) claimant’s costs are regressed against measures of delay and case value. We have estimated regressions for non-litigated, litigated and all cases respectively. The coefficient estimates are, by and large, significant and in the direction expected. Increased case value and delay tend to strongly increase costs. 

Controlling for case value and delay, it is possible to summarise the estimated impact of the closure date on costs. Table 4.1 presents the marginal effects (the impact of successive closure years on claimant costs, controlling for case value, delay and case funding)

Table 4.1: Marginal effects of closure year on claimant costs and disbursements
	Changes in base costs and disbursements (in %) controlling for case value, duration and funding type (by comparison with costs in 1997)

	
	Non-litigated
	Litigated
	Total

	1998
	3.21%
	2.40%
	3.10%

	1999
	5.78%
	4.90%
	4.03%

	2000
	5.88%
	16.63%
	7.43%

	2001
	14.09%
	21.13%
	13.37%

	2002
	15.95%
	36.87%
	19.08%

	2003
	29.79%
	43.71%
	34.41%


From 1997 to 2000 the overall increase in costs and disbursements is more or less in line with underlying inflation. Between 2000 and 2003, however, base costs and disbursements increased by a further 25%
, after controlling for case value, delay, and funding type
. The inference must be that more work was being done (or more disbursements recovered) on cases of similar durations and case value, and this generally holds for litigated as well as non-litigated cases.
Having established the extent to which costs have been increasing, it is possible to control for this and simultaneously estimate the impact of the claim funding type – that is, whether it is funded via a CFA or a standalone ATE premium. The regression results in table A3 and A4 are summarised below in tables 4.2 and 4.3. These tables provide the marginal effects of each of the funding types on base costs and full costs respectively (including disbursements in both cases). As before, by “full” costs we mean the sum of base costs and any success fee and ATE insurance premium recovered.
Table 4.2: Marginal effects of funding type on claimant base costs and disbursements
	Changes in base costs and disbursements (in %) controlling for case value, duration and closure year (by comparison with non-CFA/ATE cases)

	
	Non-litigated
	Litigated
	Total

	CFA
	27.62%
	-10.00%
	12.38%

	ATE
	32.87%
	-20.34%
	11.63%


Table 4.2 shows that both CFA and ATE claims incur substantially more base costs and disbursements on pre-issue settlements compared with other comparable claims; on the other hand, they incur less base costs and disbursements on post-issue settlements. It seems that solicitors funded through CFA or ATE contracts have been doing more work pre-issue and less work post-issue. In addition we have seen above that CFA/ATE claims are less likely to proceed to litigation, and the overall impact on base costs and disbursements taking this into account is given in the final column. For both CFA and ATE claims, the increase in base costs and disbursements for the EL accident claims in our sample has been approximately 12% on comparable cases. The following table shows the effect of adding in the additional costs of the success fees and ATE premiums recovered from the defendant.
Table 4.3: Marginal effects of funding type on claimant full costs and disbursements
	Changes in full costs (in %) controlling for case value, duration and closure year (by comparison with non-CFA/ATE cases)

	
	Non-litigated
	Litigated
	Total

	CFA
	48.77%
	9.99%
	31.84%

	ATE
	52.84%
	-5.75%
	32.68%


It appears that, for both CFA and ATE claims, the overall increase in full costs is approximately 32%, after controlling for case value, delay, and the year of closure. That is, the “risk premium” charged by solicitors added a further 20% on average by comparison with claims funded by other means. 
5. The quality of EL claims
As discussed in the introduction to this paper, the notion of an emerging “compensation culture” could imply increases in either the frequency or cost of claims, and we have considered these in the previous two sections. In addition, however, we also suggested that the term could encompass a reduction in the “quality” of claims that are brought against defendants – that is, the strength of the claimant’s case for compensation. If weaker cases are being pursued, we would expect to observe more claims failing to win compensation. Settlement negotiations are undertaken “in the shadow of the law”, and claims which would stand little chance of winning in court should (in principle) stand little chance of negotiating a paid settlement.
To test this hypothesis, we estimated the monthly proportion of closed EL accident claims in the dataset described above which fail to obtain damages or costs. The resulting series is shown in Figure 5.1 below.
Figure 5.1
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While the failure rate of EL accident claims has averaged below 25% throughout the period 1997-2002, there is some sign of an increase in 2003. It may be premature to use this short term trend to infer that case quality is declining, but we do have available some additional evidence from the Compensation Recovery Unit that can be used to corroborate this finding. 

Figures 5.2 and 5.3 show for various claim types the proportion of closed claims notified to CRU as being “abandoned or withdrawn” in each month. The figures are available from April 2002 onwards; before that date the data are unreliable because they are subject to systematic but unobservable archiving. 

There does seem to be confirmation that the failure rate on EL accident claims was rising throughout 2003. Moreover, this rise was mirrored by a similar increase in the failure rate of public liability (PL) accident claims, which has continued to rise further into 2004. By contrast, however, the failure rate of EL disease claims seems to have fallen slightly over the same period. A breakdown of this total by type of disease is provided in Figure 5.3. Three of the disease types (asbestosis, stress, VWF) showed a fall in failure rates, whereas RSI showed a rise in failure rates.
Figure 5.2
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Figure 5.3
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6. Summary and conclusions
Our findings can be summarised as follows:
1. There is no strong evidence to support the argument that there is an increasing propensity to claim compensation for work accidents. The long run aggregate claims experience of liability insurers is consistent with underlying changes in the exposure of employees to risk. Recent developments shifting responsibility of funding compensation claims away from the state to liability insurers and lawyers do not appear to have caused an increase in the propensity to claim – if anything our evidence suggests that the removal of legal aid could have resulted in fewer claims relative to exposure.
2. In a recent report to the DCA on the impact of the Woolf reforms (Fenn, Rickman and Vencappa, 2005), we argued that they have achieved their objective by significantly reducing delay in the post-issue phase of litigation. However, this achievement may have been bought at the expense of an apparent increase in the delay in settling claims pre-issue (the majority of all cases). As we have seen in this paper, the overall delay to settlement has therefore increased, and this is one component of the observed increase in average EL accident claim costs.
3. Even after allowance has been made for the increase in delay, and the cost of the new funding mechanisms, we have shown here that the overall base costs and disbursements associated with settling EL accident claims has increased by approximately 25% between 2000 and 2003.  Not only are claims taking longer to settle, they are also costing more per month to settle, and much of this seems to be concentrated at the pre-issue stage. This evidence is consistent with a “front-loading” effect on costs corresponding to the increase in pre-issue delay discussed above.
4. There appears to be lower propensity to litigate claims which are funded under CFA/ATE mechanisms.  Many of these claims were been held back from closing between 2000 and 2002 as a result of “satellite litigation” over costs. Once they did close, the proportion doing so after having litigated was relatively low. This may be one reason why the courts have been experiencing a significant reduction in the numbers of issued claims since 2000 (and indeed offers an alternative explanation to the influence of the Woolf reforms).

5. After allowing for the increase in delay, and controlling for case value, we estimate that a further 32% has been added to the full cost of settlement for claims which are funded by means of CFA and/or ATE arrangements. Most of this extra cost is due to the effect of the success fee and ATE premium, but part was due to higher base costs and disbursements than other claims, mainly as a result of significantly higher pre-issue costs.
6. The “quality” of EL accident claims does seem to have declined since 2000; we found a definite rise in the proportion of EL and PL accident claims which closed without payment using data from the Compensation Recovery Unit. Unfortunately CRU data does not include information on the funding of the claim, so it is not possible to determine whether this development has anything to do with CFA or ATE arrangements. In a forthcoming report to the DCA on personal injury litigation funding (Fenn et al, 2005) we found no evidence that CFA claims were evidentially weaker than those funded by other means. On the other hand, there is anecdotal evidence that the ATE claims run through TAG and Claims Direct were failing more frequently than expected (see Datamonitor report on UK Personal Injury Litigation, 2003).
7. Finally, we believe that the company which provided us with EL data is not atypical of industry claim handling practices, and that our results from this part of our study can therefore be seen as shedding some light on general trends in cost and delay. However, we nevertheless advise that caution is used before assuming that the findings based on this firm’s experience is fully representative of the liability insurance sector as a whole. We would of course encourage others to test the robustness of our results on additional data, and welcome the opportunity of a continuing debate around these preliminary findings.
In conclusion, we return to the question we posed at the beginning: is there a “compensation culture” developing in the UK? In the introduction we suggested that there are several different ways of defining what is meant by this question. Certainly, we feel that the evidence presented here and elsewhere have undermined the notion of the UK as a society plagued by increasing numbers of compensation claims. On the other hand, the increasing cost and declining quality of EL accident claims is clearly a development which has implications for the expected cost of doing business in the UK. What has caused these developments is not fully resolved, but we feel that the analysis presented in this paper suggests some answers to this question. 
We believe that the overhaul of the rules of civil procedure (the “Woolf reforms”) has caused an increase in the costs of settling claims prior to legal proceedings, and the expected payback in terms of a much more efficient court process during legal proceedings may have emerged only very recently. 
The transfer of risk from legal aid to lawyers and then to liability insurers (via recoverability) has also caused a predictable increase in costs borne by the private sector. Part of this is the necessary inducement for lawyers to accept the risk and is consequently an intentional development. The taxpayer has been relieved of this risk so the CFA lawyer and ATE insurer have to pick it up, with the cost ultimately now borne by the policyholders of liability insurers. What is particularly important is that we understand any changes in the underlying behaviour of claimants, defendants, and their lawyers as a result of this reallocation of risk. One of the implications of our results in this paper is that lawyers working under the new funding arrangements appear to be less willing to issue legal proceedings, presumably because they are bearing the cost risk of doing so. Whether this is a good or bad thing presumably depends on how we view the purpose of litigation, and whether we feel that there is any link between this reduced willingness to litigate and the observed reduction in the number of accident claims which succeed in getting compensation.
It is easy to lose sight of the fact that the tort system underneath this legal procedure is designed to give injured claimants a remedy, and to make defendants accountable for their actions. Claimants with valid cases who are deterred from claiming or litigating because of excessive legal costs undermine this objective, as do defendants who are forced to overinvest in precautions for the same reason. It probably doesn’t help to discuss these issues under the ambivalent term “compensation culture”. We have done so here in order to reflect the broad nature of the debate that has emerged, but we hope that the evidence presented allows a more focussed policy research agenda in future.
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Appendix 1: Stationarity and cointegration analysis

A time series Yt   is stationary if its probability distribution does not change over time. In other words, the joint distribution of (Ys+1,Ys+2 , Ys+3,………,Ys+T) does not depend on s, otherwise the series Yt  is said to be nonstationary. Stationarity requires the future to be like the past, at least in a probabilistic sense
. In practice, economic time series data very often tend not to have these nice stationary properties. They tend to include a trend component. However, running a regression with variables that are non-stationary might end up in spurious regressions (Granger and Newbold, 1974). A spurious regression has a high R-squared, t-statistics that appear to be significant, but the results are without any economic meaning. Therefore, it follows that in order to get meaningful regression results on trended series, the trend has to be removed first. 

Historically, the standard solution for overcoming the possibly spurious relationship between trended variables has been to difference each series first and then redo the regression. However, it is necessary sometimes to difference the series more than once in order to achieve stationarity
. In this context, it is convenient to use the concept of an integrated series. Following Engle and Granger (1987), we may define such a series as follows:

“A nonstationary series, Yt, which can be transformed to a stationary series by differencing d times is said to be integrated of order d, conventionally denoted as Yt ~ I(d)” 

Therefore a first step towards avoiding spurious regressions is to test for the stationarity properties of the series. There are many formal ways of testing for stationarity of a series. An appropriate and simple method has been proposed by Dickey and Fuller (1979), which basically involves running one of the following specifications:
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to check for a so called unit root in the series. These equations correspond to an equation without a constant, with a constant and with both a constant and a time trend. Testing for a unit root requires testing the null hypothesis that 
[image: image17.wmf]g

=0 (i.e. there is a unit root in the series) in any one of the three specifications for the series under investigation
. Because the t-statistics under a Dickey-Fuller test do not have a normal distribution, critical values for each one of these specifications have been generated by the authors. Consequently, each of the specifications will produce different critical values. If the variables do not pass the unit root test in their levels (i.e. the test cannot reject the null hypothesis), then the same test is applied on the first difference of the series, on the second difference and so on until it becomes stationary
.

Once the order of integration has been identified for the series, an OLS regression can be run on the series appropriately differenced depending on their order of integration. This practice has however raised the concern that 'valuable long-run information has been lost'. The desire to evaluate models which combine both short run and long run properties and which at the same time maintain stationarity in all of the variables, has prompted a reconsideration of the problem of regression using variables measured in their levels. The focus of attention has recently been concentrated on economic data series, which although non-stationary, can be combined together through a linear combination into a single series that is stationary. This combination, equal to the error term in a regression, does not change systematically in time. Series which exhibit such properties are called cointegrated series. The concept of cointegration was developed by Engle and Granger (1987), who propose a two-step procedure in establishing whether series are cointegrated or not. 

An important requirement of cointegration is that if we are considering only two variables, then they have to be both I(1) and they may be cointegrated; but that the variables are integrated of the same order does not necessarily imply they are cointegrated. In the case of more than two variables, which are of a different order, and the order of the dependent variable is lower than the order of the explanatory variables, then there must be at least two explanatory variables of this highest order if the necessary condition for stationarity of the error term is to be met. For instance, if we have a model with three explanatory variables, two of which are I(2) and the other one being I(1) (of course, the dependent variable is I(1)), then a combination of the two I(2) variables will produce an I(1) series that may, together with the other I(1) explanatory variable, cointegrate with the dependent variable. 

In the first step, the order of integration of the variables are determined by running appropriate unit root tests (such as the Dickey-Fuller test) on each of them: the following table shows the results for our dataset.
Table A1: Unit root tests on variables.
	Variables
	DF test on levels
	DF test on first differences
	Order of integration

	Claims Numbers
	0.753
	4.827***
	I(1)

	Total employment 
	1.088
	2.556**
	I(1)

	High risk sector employment share
	0.110
	3.284**
	I(1)

	Accident per employee
	0.926
	4.282***
	I(1)

	Legal aid/employee
	0.565
	2.918***
	I(1)

	Invalidity benefit
	1.154
	3.421**
	I(1)


***, ** and * are 1 %, 5 % and 10 % levels of significance respectively

Once the integration order of the variable has been established, the next step in cointegration analysis is to run an ordinary least squares regression on the variables forming the long run relationship. The residuals from this regression are then saved and they are formally tested for cointegration. This essentially requires running a unit root test on these computed residuals.
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Appendix 2: Regression results
Table A2: EL claims, 1976-2002
	
	(1)
	(2)

	
	EL claims
	EL claims

	Employees
	1.51
	0.94

	
	(1.21)
	(0.72)

	Accidents/employee
	1.70*
	

	
	(0.88)
	

	High risk/employee
	
	1.35***

	
	
	(0.26)

	Legal aid/employee
	0.09
	0.12***

	
	(0.06)
	(0.03)

	IB/employee
	0.07
	0.00

	
	(0.40)
	(0.25)

	Constant
	-10.28
	-3.37

	
	(11.48)
	(7.12)



	Observations
	22
	25

	R-squared
	0.84
	0.90

	Durbin-Watson statistic
	1.64
	1.55

	Dickey-Fuller test for cointegration
	-3.83***
	-3.81***


Robust standard errors in parentheses
* significant at 10%; ** significant at 5%; *** significant at 1%
Table A3: Base costs and disbursements, 1997-2003

	
	(Pre-issue)
	(Post-issue)
	(Total)

	
	Ln(base costs and disbursements)
	Ln(base costs and disbursements)
	Ln(base costs and disbursements)

	Ln(case value)
	0.7038***
	0.4195***
	0.6244***

	
	(0.0072)
	(0.0075)
	(0.0058)

	ATE
	0.3287***
	-0.2034***
	0.1238***

	
	(0.0243)
	(0.0602)
	(0.0224)

	CFA
	0.2762***
	-0.1000***
	0.1163***

	
	(0.0147)
	(0.0356)
	(0.0133)

	Ln(delay)
	0.1808***
	0.3097***
	0.3474***

	
	(0.0084)
	(0.0212)
	(0.0099)

	closyr==  1998
	0.0321**
	0.0240
	0.0308**

	
	(0.0139)
	(0.0265)
	(0.0139)

	closyr==  1999
	0.0578***
	0.0490*
	0.0400***

	
	(0.0133)
	(0.0260)
	(0.0132)

	closyr==  2000
	0.0588***
	0.1663***
	0.0739***

	
	(0.0153)
	(0.0256)
	(0.0144)

	closyr==  2001
	0.1409***
	0.2113***
	0.1341***

	
	(0.0168)
	(0.0263)
	(0.0152)

	closyr==  2002
	0.1595***
	0.3687***
	0.1926***

	
	(0.0182)
	(0.0269)
	(0.0164)

	closyr==  2003
	0.2979***
	0.4371***
	0.3402***

	
	(0.0179)
	(0.0268)
	(0.0162)

	Constant
	0.4981***
	2.4351***
	0.2186***

	
	(0.0578)
	(0.1251)
	(0.0476)

	Observations
	19013
	7495
	26508

	R-squared
	0.63
	0.58
	0.68

	Robust standard errors in parentheses

	* significant at 10%; ** significant at 5%; *** significant at 1%


Table A4: Full costs and disbursements, 1997-2003

	
	(Pre-issue)
	(Post-issue)
	(Total)

	
	Ln(full costs and disbursements)
	Ln(full costs and disbursements)
	Ln(full costs and disbursements)

	Ln(case value)
	0.7031***
	0.4192***
	0.6241***

	
	(0.0072)
	(0.0075)
	(0.0058)

	ATE
	0.5284***
	-0.0575
	0.3184***

	
	(0.0224)
	(0.0571)
	(0.0207)

	CFA
	0.4877***
	0.0999***
	0.3268***

	
	(0.0148)
	(0.0356)
	(0.0134)

	Ln(delay)
	0.1787***
	0.3090***
	0.3460***

	
	(0.0084)
	(0.0211)
	(0.0098)

	closyr==  1998
	0.0325**
	0.0241
	0.0310**

	
	(0.0139)
	(0.0265)
	(0.0139)

	closyr==  1999
	0.0583***
	0.0490*
	0.0403***

	
	(0.0133)
	(0.0260)
	(0.0132)

	closyr==  2000
	0.0593***
	0.1665***
	0.0743***

	
	(0.0153)
	(0.0256)
	(0.0144)

	closyr==  2001
	0.1405***
	0.2111***
	0.1337***

	
	(0.0168)
	(0.0263)
	(0.0152)

	closyr==  2002
	0.1575***
	0.3680***
	0.1908***

	
	(0.0182)
	(0.0269)
	(0.0164)

	closyr==  2003
	0.3029***
	0.4385***
	0.3441***

	
	(0.0179)
	(0.0268)
	(0.0162)

	Constant
	0.5148***
	2.4427***
	0.2292***

	
	(0.0578)
	(0.1249)
	(0.0476)

	Observations
	19013
	7495
	26508

	R-squared
	0.65
	0.58
	0.68

	Robust standard errors in parentheses

	* significant at 10%; ** significant at 5%; *** significant at 1%


� Paper to be presented at the Association of British Insurers, December 8th, 2005. The findings in this paper are based in part on data collected in relation to research projects funded by the Department of Constitutional Affairs. The paper is a first draft, and should not be quoted without consulting the authors. 


� Corresponding author: email � HYPERLINK "mailto:paul.fenn@nottingham.ac.uk" ��paul.fenn@nottingham.ac.uk�





� Of course, there may be many other factors that determine claims, beyond those that we identify here; but given the sample size we are analysing, there is a need for selectivity in this exercise. 


� In effect, this is an assumption that the arrival rate of IBNR claims remains constant over time. It may be the case that new sources of liability could cause an increase in the arrival rate of IBNR claims in the future; our assumption is therefore a conservative one. 


� Of course, there are some businesses that do not take EL insurance. In particular, the DWP, in a report on the liability insurance market points out that EL insurance has become too expensive for small firms to buy, causing some of them to go out of business or operating illegally without EL insurance.


� Note that data from 1981-1985 were reported under Notification of Accidents and Dangerous Occurrences Regulations (NADOR) 1980 on a calendar year basis. Afterwards, statistics are reported based on a planning year 1 April to 31 March. Data from 1986-1995 were reported under the Reporting of Injuries, Diseases and Dangerous Occurrences Regulations (RIDDOR) 1985. Under RIDDOR 1995, there were major changes in the definition of a major injury. Also, accidents to members of the public were extended to include suicides and rail trespassers as well. To reflect these two major changes, we have scaled up the series to the new levels of workplace accidents everytime the definitions have changed. Note that prior to 1986/86, no data were reported for over 3 days accidents, therefore the series for total accidents prior to that period has been scaled up to reflect this. Our scaling procedure is different here though.  


� We have excluded over three days accidents from the picture as such data were not reported prior to 1986. But it also shows a long term decline.


� By comparison with the population of claims as reported by the Compensation Recovery Unit (CRU) in 2003, the EL claims in this dataset represent 8% of the market. The key point, however, is that a large sample randomly drawn from the population of claims can be used to test hypotheses using tools of statistical inference. We acknowledge that drawing the sample from a single insurer will result in some unknown loss in efficiency which is difficult to estimate given insufficient information about the variation of outcomes across as well as within insurers. Consequently, extrapolating our results to the entire personal injury market should be done with caution, as we emphasise in our conclusion to this paper.


� Where relevant, this is made clear in the text below.


� These typically, but not always, also involve payment of an ATE premium.


� Callery v Gray was resolved in June 2002, setting a limit of 20% as the maximum success fee in simple RTA cases; Halloran v Delaney was resolved in September 2002, citing a figure of 5% as appropriate for simple pre-issue cases. While these cases related to RTA claims, the legal uncertainty had a knock-on effect on all such PI claims involving CFA/ATE recoveries.


� The impact of CFA/ATE funding on cases issued would of course have been observed earlier by the courts.


� See Fenn, Rickman and Vencappa (2005)


� For statistical significance of these marginal effects, see the relevant tables in the Appendix.


� Calculated from table 4.1 as (34.41-7.43)/107.43


� In effect, the marginal effects reported in the table are for non-CFA/ATE claims.


� Regression analysis of time series data necessarily uses data from the past to quantify historical relationships. If the future is like the past, then these historical relationships can be used to forecast the future. But if the future differs fundamentally from the past, then these historical relationships might not be reliable guides to the future. 


� First differencing a series y, is simply done by applying the following transformation on the series: � EMBED Equation.DSMT4  ���. The second difference of the series is given by differencing the first difference, i.e. � EMBED Equation.DSMT4  ��� where the superscript 2 denotes the series is differenced twice, and so on. 


� This will be dictated by the specification that best describes the series.


� The Dickey-Fuller test involves testing upwards towards higher orders of integration. In line with the general to specific methodology, Dickey and Pantula (1987) suggest testing downwards from the highest sensible order of integration (it is in fact unusual for an economic series to be integrated of an order higher than two) towards lower orders of integration. 
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