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THE IMPORTANCE OF THE RIGHT TO HEALTH

A right widely ratified in human rights
treaties (international and regional)

A right widely translated into national
constitutions (over Y2 worldwide)

A right recognised in the Council of 5 4
Europe: Article 11 ESC + Article 13 ESC : //

A right recognised in both ESC 1961 +
ESC 1996: 60 years of interpretative
challenges & opportunities

A right at the forefront of the COVID-19
response
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Presentation Notes
Earlier this week, Professor Giuseppe Palmisano outlined in a public event that the ESC was the most comprehensive ESC rights treaty. To me, this raises the following question: does the ESC live up to that standard by protecting comprehensively the right to health, especially key in the current context?
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ARTICLES 11 AND 13 ESC

Article 11— The right to protection of health

. Art|C|e -I -I ‘com pre he ns |Ve, With a view to ensuring the effective exercise of the right to protection of

health, the Contracting Parties undertake, either directly or in co operation

Wldely accepted amOngSt with public or private organisations, to take appropriate measures

designed inter alia:

States pal’tles, AppendIX 1 toremove as far as possible the causes of ill health;

appl |eS 2 to provide advisory and educational facilities for the promotion of health
and the encouragement of individual responsibility in matters of health;

» Article 13: focus on medical e
ass | stance fo r pe rsons Article 13 — The right to social and medical assistance

. With a view to ensuring the effective exercise of the right to social and medical
W| t h O ut ad e q u ate re S O u rce S ; assistance, the Parties undertake:

1 to ensure that any person who is without adequate resources and who is unable

nOt Wlde Iy aCCE ptEd, to secure such resources either by his own efforts or from other sources, in
particular by benefits under a social security scheme, be granted adequate

Ap p e n d IX a p p I | e S assistance, and, in case of sickness, the care necessitated by his condition;
2 to ensure that persons receiving such assistance shall not, for that reason, suffer

° I nte rp retat I on: mon Ito rl N g from a diminution of their political or social rights;

3 to provide that everyone may receive by appropriate public or private services

p rOCEd ures and statements such advice and personal help as may be required to prevent, to remove, or to

I . alleviate personal or family want;
(ECOS R), C rOS S'fe rtl I IZatIO N 4  to apply the provisions referred to in paragraphs 1, 2 and 3 of this article on an

equal footing with their nationals to nationals of other Parties lawfully within their
(CO E + U N) territories, in accordance with their obligations under the European Convention
on Social and Medical Assistance, signed at Paris on 11 December 1953.
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Presentation Notes
Note: I tend to focus on Article 11 because this provision is more comprehensive, more States parties to the ESC have accepted it (almost all except Armenia), and Appendix does not apply to it (the latter excludes certain migrants from the scope of protection of the ESC)

Article 13 focuses on medical assistance for persons without adequate resources; 15 States parties have not fully accepted it; and while JP of the ECoSR supports an application of Article 13 ESC to everyone regardless of migration status, the text of the ESC Appendix goes against this
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INTERPRETATION THROUGH COLLECTIVE COMPLAINTS

« Established by Additional Protocol 1995

« Since: 24 complaints alleging violations of Article
11 or 13 (incl. 4 inadmissible) + 3 pending

« Assertive interpretation through complaints, e.g.:

International Federation of Human Rights Leagues v. France (2004)
Complaint No. 14/2003: extension of the scope of Article 13 ESC to
undocumented migrants despite Appendix

Marangopoulos Foundation for Human Rights v. Greece (2006)
Complaint No. 30/2005: clarification of the obligation to
progressively realise Article 11 ESC
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European Roma Rights Centre v. Bulgaria (2019) Complaint No.
151/2017: review of Article 11 and Article E ESC combined to
advance discussions on systematic/systemic health discrimination
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Presentation Notes
Marangopoulos Foundation for Human Rights (MFHR) v. Greece (2006) 
Standard 1 = progress 
When a right is particularly complex and expensive to realise, States should take measures that aim at achieving the objectives set by the ESC within a reasonable time, with measurable progress and to an extent consistent with the maximum use of available resources.
Standard 2 = means 
In order to ensure constant progress towards the objectives set in the ESC, States should not only change their laws, they should also make resources available and take the measures necessary to give full effect to this instrument

European Roma Rights Centre v. Bulgaria (2019) Complaint No. 151/2017: 

Note: see systemic discrimination discussed in European Roma and Travellers Forum (ERTF) v. France, Collective Complaint No. 64/2011

41. ‘The function of Article E is to help secure the equal effective enjoyment of all the rights enshrined in the Charter regardless of any particular characteristic of an individual or group of persons. Article E not only prohibits direct discrimination but also all forms of indirect or systemic discrimination. (…). Systemic discrimination can be understood as legal rules, policies, practices or predominant cultural attitudes, in either the public or private sector, which create relative disadvantages for some groups, and privileges for other groups. (United Nations Committee on Economic, Social and Cultural Rights, General Comment No. 20 on non-discrimination in economic, social and cultural rights).’

66. In the light of the above, the Committee concludes that the administrative decisions whereby, during the period under consideration, Roma of Romanian and Bulgarian origin were ordered to leave French territory, where they were resident, are incompatible with the Charter in that they were not founded on an examination of their personal circumstances, did not respect the proportionality principle and were discriminatory in nature since they targeted the Roma community.
67. The Committee therefore holds that there is a violation of Article E of the Charter taken in conjunction with Article 19§8.

Note: see systemic discrimination implied in European Roma Rights Centre (ERRC) v. Bulgaria, Collective Complaint No. 46/2007
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INTERPRETATION THROUGH COLLECTIVE COMPLAINTS

Impact of environmental pollution on human health

« Challenges: thematic interpretation of the right ﬁml ﬂ@
to health ‘driven’ by NGOs and trade unions
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« Opportunities: themes explored

Access to healthcare (including health insurance coverage) for
vulnerable groups

Sexual and reproductive health

Impact of social housing on human health
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Presentation Notes
Access to healthcare (including health insurance coverage) for vulnerable groups: unaccompanied foreign minors, Roma persons, undocumented migrants, homeless persons, highly dependent disabled adults, persons without adequate resources

Sexual and reproductive health: access to maternity care; sterilisation procedures for transgender persons; access to abortion v. conscientious objection of medical professionals; sexual and reproductive health education in schools

Impact of social housing on human health  

Impact of environmental pollution on human health
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THE FUTURE OF COLLECTIVE COMPLAINTS

Collective dimension: +/- in health
The right to health, COVID-19 and
proportionality:

Pending... No. 195/2020 European Roma Rights Centre (ERRC)
v. Belgium: proportionality of measures resulting in exposition
to Covid-19 (here, seizure of property)

measures responding to Covid-19 (here, complete isolation/ban

Pending... No. 197/2020 Validity v. Finland: proportionality of ,
on visits for persons with disabilities living in institutions) - _‘ -
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INTERPRETATION THROUGH STATE REPORTING

« Established by ESC 1961

« Since: implementation of Articles 11 and 13
reviewed every 4 years (focus on Article 11)

« Comprehensive interpretation
Measures to ensure the highest possible standard of health

Access to health care

Education and awareness raising

Counselling and screening
Healthy environment
Tobacco, alcohol and drugs

Immunisation and epidemiological monitoring *
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* How will this be interpreted following the COVID-19 pandemic…? 

For now, the ECoSR ‘only’ requires information on vaccination coverage rates as well as on the arrangements for reporting and notifying communicable diseases, incl. HIV/AIDS
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INTERPRETATION THROUGH STATE REPORTING

« Opportunities: development of clear legal
standards under each thematic indicator

7 thematic indicators (see previous slides)

Qualitative & quantitative indicators under each thematic
indicator

Performance comparators: with other European countries
and with last reporting cycle

Follow-up of complaints

« Challenges: static interpretation of the right
to health due to set indicators?
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For instance, one of the thematic indicators developed under Article 11 is: Access to health care

ECoSR analyses States’ performance by asking States to report on: 
expenditure on health as a percentage of GDP 
main features of the healthcare system 
access to health care for the most disadvantaged members of society
out-of-pocket costs paid by patients 
average waiting times for health care 
right to protection of health of transgender persons (which is very specific… why not women?)
geographical distribution of doctors between urban and rural areas
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THE FUTURE OF STATE REPORTING

Data collection by States: +/- in health
The right to health, COVID-19 and resources:

Waiting for next reporting cycle on Article 11...

ECoSR Statement of interpretation on the right to protection
of health in times of pandemic (2020): mobilisation of
resources; international assistance and cooperation

ECoSR Statement on COVID-19 and social rights (2021): ‘In
order to cope with and vrecover from the COVID-19
pandemic, investment in social rights is necessary. States
Parties to the European Social Charter must take all
measures necessary, including through the redistribution of
resources, to combat the virus and to secure the rights of

their populations, including those of the most socially
vulnerable groups.’
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HAPPY 60™ ANNIVERSARY TO THE
EUROPEAN SOCIAL CHARTER

Dr Claire Lougarre
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