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Preface

This text provides an introduction to European Union (EU) law on public procurement. It is
designed, in particular, as a text for students of the subject at university level, but will also
be a useful introduction to the subject for lawyers, procurement officials and policy-makers.
The book seeks throughout to place the legal rules in their practical context, examining the
implications that the legal rules have for the conduct of the procurement process and for the
procurement policy of the Member States that must apply them.

The book is written so as to be accessible to those from outside the European Union who
have no prior knowledge of EU law. Thus as well as chapters on the procurement rules
themselves it includes an introductory chapter to the Union itself, focusing on those matters
that are of particular relevance for understanding how public procurement law is made and
developed within the EU.

As explained on the cover page, the book was prepared as a part of a collaborative project in
higher education, the EU Asia Inter University Network for Teaching and Research in Public
Procurement Regulation 2009-2011, funded by the EU. This project involved several
universities in Europe and Asia and has sought to promote and support the teaching of
public procurement in Europe, Asia and globally. This text is one of five books produced
under the auspices of the project that are designed to be used as resources in the teaching
of public procurement law and regulation. The main editors and chapter authors are listed
on the cover pages, but it should be recognised that the text is a collaborative effort of all
the partners to the extent that it has benefited from input by, and discussions between,
many different persons at the different partner institutions. In addition to the authors and
editors mentioned on the cover pages, the text has benefited from editing and proof reading
by Elly Aspey and Gabor Soos at the University of Nottingham, whose assistance the project
would like to acknowledge gratefully.

The contents of the book are up to date as of July 2010. It has also been possible to include
later developments in some parts of the book.
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CHAPTER 1: INTRODUCTION TO THE EU

1.1 Introduction to the European Union legal
system:

1.1.1 Introduction to the European Union

The European Union is a complex organisation that currently has 27 Member
States. The European Union as it exists today began essentially with the creation
of three European Communities, which were set up in Europe under separate
Treaties after the Second World War. These Communities aimed to promote
economic co-operation, which itself was seen as a means to the further end of
securing peace and prosperity in Europe after the devastation of the Second
World War.

The most significant of the European Communities from the perspective of public
procurement has always been the European Community (EC). This was first
established under the first Treaty of Rome in 1957. Before 1993 it was called the
European Economic Community (EEC), but in 1993 the term European
Community was applied in recognition of the fact that the Community now also
pursued significant non-economic objectives (this was done under the Treaty of
Maastricht of 1992). According to the recent Treaty of Lisbon, which entered into
force on 1 December 2009, the European Union (EU) is now to replace and
succeed the EC.

Another of these European Communities is the European Atomic Energy
Community (Euratom), set up under the second Treaty of Rome of 1957, which
deals with issues relating to atomic energy. A third community, the European
Coal and Steel Community (ECSC) was set up under the Treaty of Paris of 1951,
but this expired in 2002.

The EU and Euratom together constitute one element - or “pillar” - of the broader
“European Union”, and are referred to as “the first pillar” of the Union structure.
There are two other so-called “pillars”, which are more recent creations - the
“second pillar”, concerned with a Common Foreign and Security Policy, and “the
third pillar”, concerned with Freedom, Security and Justice. The second and third
pillars have limited relevance for procurement; however, the second pillar is of
some relevance for procurement of defence equipment (as will be explained in
Chapter 9).

! See further G. Slapper and D. Kelly, The English Legal System (10th edition) (Abingdon:
Routledge, 2010), pp. 597-601 and pp. 605-618.
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The original European Communities had only 6 Member States - the founding
members were Belgium, France, Germany, Italy, Luxembourg and the
Netherlands. Following several subsequent “waves” of accessions, there are now
27 Member States.

Table 1: EU Member States and year of accession

Member State Year of Accession
Austria 1995

Belgium Founding member
Bulgaria 2007

Cyprus 2004

Czech Republic 2004

Denmark 1973

Estonia 2004

Finland 1995

France Founding member
Greece 1981

Germany Founding member
Hungary 2004

Ireland 1973

Italy Founding member
Latvia 2004

Lithuania 2004

Luxembourg Founding member
Malta 2004

Netherlands Founding member
Poland 2004

Portugal 1986

Romania 2007

Slovak Republic 2004

Slovenia 2004

Spain 1986

Sweden 1995

United Kingdom 1973
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The main means by which the European Communities sought to create prosperity
and entrench peace in Europe was by creating a free market in the Member
States (the “single market” or, as it was formerly called, the “common market”),
by removing barriers to free economic competition - for example, by removing
customs duties and import quotas, and by allowing workers from the Member
States to work in other Member States. In Europe, this means economic
prosperity was also seen as a primary means for achieving peace: it was felt that
a close trade-economic dependence would reduce the risk of future hostilities.

Removing barriers to trade in public markets as one aspect of this policy of
removing trade barriers provides the rationale and the legal basis for the EU’s
regime on public procurement.

1.1.2 The institutions of the European Union
The following are the main institutions of the European Union:
1. The Council

The Council is the main legislative authority of the EU. It is a body made up of
one ministerial representative of each Member State of the EU. Which minister
from each Member State attends will depend on the subject matter of the action
or meeting in question. There must be a meeting of each national head of State
in the Council ("summit meetings”) at least twice each year (and in practice these
are held four times a year).

The Council must approve most legislation in the EU, such as directives and
regulations (as to which see section 1.2 below), before it becomes law. (There is
a limited exception for a few rare cases in which the Commission can legislate
alone).

There are a number of different legislative procedures involving the Council, used
for different areas of EU law, some of which involve participation by the European
Parliament, as well as the Council. In particular, the procedure known as the co-
decision procedure under Article 294 TFEU (ex Article 251 TEC), which is used for
adopting the directives on procurement, requires the European Parliament’s
approval of legislation (see section 1.2 below).

The Council itself does not meet on a continuous and permanent basis but there
is a full time committee of permanent representatives to the Council which also
consists of representatives from each Member State, of the rank of ambassador.
This Committee examines legislative proposals in between Ministerial meetings to
determine which should be discussed at the Council itself and which are
uncontroversial and can merely be “rubber stamped” by the Council after being
unanimously approved by COREPER.

There are a number of voting systems in operation in the Council for approving
legislation, which vary according to the nature of the legislation in question. The
main types are unanimous voting (for example, for fiscal measures); simple
majority; and qualified majority (which is a system of voting whereby voting is
weighted so that the votes of larger states count for more than those of smaller
states, and which applies in adopting the directives on public procurement).
There are also some matters in which individual states can exercise a veto if they
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choose, even though unanimous voting is not generally required. From 2014 the
current weighting of votes for a qualified majority will be changed to a simpler
weighting system.

Note that it is important not to confuse the Council of the European Union with
the Council of Europe which is a separate body (and is not an EU institution) with
responsibility in the area of Human Rights. Furthermore, the Council of the
European Union should not also be confused with the European Council, whose
role is to provide the EU with the necessary impetus for its development and to
define the general political guidelines; it does not enact legislation.

2. The European Parliament

The European Parliament consists of members who are directly elected by the
electorates of the Member States (although this was not the case until 1979).
Prior to the Lisbon Treaty the power of the European Parliament was much more
limited than the power of the Parliaments in the Member States. In the Member
States the Parliament is the main legislative authority, but that was not the case
in the EU prior to the Lisbon Treaty, when the main legislative authority lay with
the Council. However, the Parliament does now have an important role in most
legislation as, with some exceptions, the Lisbon Treaty provides for the European
Parliament and the Council to be treated equally in the legislative procedure.

Most significantly, the agreement of the Parliament as well as the Council is
necessary before certain types of legislation can become law. We have already
mentioned above that this is now the case with the directives on public
procurement - the most recent directives on public procurement (including the
Public Sector Directive 2004/18 and Utilities Directive 2004/17) had to be
approved by both the Council and Parliament, under the co-decision procedure.

In addition, the Parliament has an advisory and debating role in other legislation
- for some legislation Parliament must be consulted before the legislation can be
adopted by the Council.

The European Commission must also report to Parliament and can be called upon
to answer questions there. Parliament can also force Commissioners to resign or
dismiss the Commission as a whole. The Council must also report formally to
Parliament, although there are no mechanisms for the Parliament to actually
exercise any political control over the Council.

3. The European Commission

The European Commission can most simply be described as the executive branch
of the EU, which has a rough parallel with the civil service of a national
government. It is based for the most part in Brussels.

The Commission itself consists of a Commissioner from each Member State, each
responsible for a different area of EU policy. In contrast with the national
representatives on the Council of Ministers the Commissioners are not political
representatives of their national governments but act independently and
objectively for the EU itself.
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The Commission has three responsibilities:

e First, the Commission is responsible for initiating new EU legislation that
promotes the objectives of the EU. Thus, whilst any directives on public
procurement must be approved by the Council and Parliament as we have
seen above, these directives are conceived and proposed in the first place
by the European Commission.

e Secondly, the Commission acts as the guardian of the TFEU by enforcing
its rules. In particular, the Commission has the power under Article 258
TFEU (ex Article 226 TEC) to investigate whether Member States (or
bodies in those states) have violated EU law. It may ultimately bring
proceedings in the Court of Justice of the European Union (CJEU) against a
Member State if a violation that is attributable to the Member State is not
corrected.

As we will see in the section on the CJEU below, Member States are held
responsible for all violations of EU law by their public authorities, and this
includes violations of public procurement law. We should note that not just
the European Commission but also other Member States can bring before
the CJEU violations of EU law by a Member State. However, this has very
rarely happened - in practice, Member States leave enforcement through
this channel to the European Commission.

The enforcement function of the European Commission is very important
in practice in the area of public procurement - as it is also in many other
areas of EU law - and is considered in detailed in the chapters below.

¢ The third responsibility of the Commission is to act as an executive body in
administering certain specific areas of EU law. For example, the TFEU
generally prohibits Member States from giving aid (subsidies, cheap loans
etc) to their industries, as this is considered to distort competition, but
allows this in a limited number of specifically justified circumstances. In
some of these cases it is provided that such aid will only be allowed when
authorised by the Commission. The Commission has some of these
executive functions in the area of public procurement. For example, the
Utilities Directive 2004/17 provides in Article 30 for exemption from the
directive of certain utilities that operate in competitive markets, but such
exemptions must be approved by the Commission, so that it can be
established that the conditions for the exemption are met. (This subject is
again considered in the chapters below).

Most of the Commission’s activities are carried out through divisions called
Directorates General. The Directorate General responsible for public procurement
in the Internal Market and Services Directorate General (abbreviated to DG
MARKT), which deals generally with the Commission’s work relating to the
European Single Market.

4. The Court of Justice of the European Union (CJEU) and the General
Court (GC) [(formerly Court of First Instance (CFI)]
The Court of Justice of the European Union (CJEU)
The Court of Justice of the European Union (CJEU) is concerned with the

interpretation and enforcement of EU law. It is the institution that has the
ultimate authority to determine how EU law is to be interpreted, and it does so
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with the main purpose of ensuring that EU law is interpreted and applied in the
same manner throughout the EU. The CJEU also has the role of determining
certain specific disputes that arise out of EU law (as set out below).

It is important to note that its jurisdiction is limited to certain specific matters
relating to EU law. It does not have any jurisdiction on other matters - for
example, it does not act as a general appeal court from court decisions in
Member States.

The judges of the CIJEU are composed of one judge from each Member State.
However, these judges are in no way there to represent the interests of that
member state but to decide cases in an impartial and objective manner - a
justification for drawing them from each Member State is to ensure knowledge of
the legal traditions and law of all Member States, which the CJEU will draw on,
and to reinforce the authority of the CIEU in the states that must apply its
judgments. For most cases all of the judges do not sit, but the CJEU sits in
“divisions” made of several judges (usually three - for the simplest cases - or
five). However, more important cases are heard by either:

i) A “full court” — which is in theory made up of all the judges of the CJEU
but whose decisions are valid if 15 judges sit. This is required to be used
in certain (very rare) cases, but is also used in practice for cases that are
considered to be of exceptional importance.

ii) A “Grand Chamber” - which consists of 13 judges but whose decisions are
valid if 9 judges sit. Any Member State or EU institution may request that
a case in which it is involved be heard by a Grand Chamber, and is also
used in other cases of particular difficulty or importance.

In addition to the judges, there are a number of Advocates General, whose role is
to present an independent and impartial “Opinion” on the case to the CIJEU before
it gives its judgment (Article 252 TFEU, ex Article 222 TEC). (A similar function is
served by persons attached to the higher courts in many civil law countries, but
there is no “common law” equivalent of this position and function). These
Opinions set out of the facts of the case and relevant legislation, discuss previous
cases of the CJEU and the policy issues, and conclude with recommendations on
how the CJEU should dispose of the case. In the vast majority of cases the CIJEU
follows the Opinion of the Advocate General in the way it decides the case. As is
explained later below, CJEU judgments generally include much less discussion of
the facts and legal reasoning of a case than a typical English court judgment, and
the Advocate General’s Opinion to some extent compensates for this by providing
information on the possible reasons for a judgment and hence how it might be
applied in future cases.

Previously it was required that an Advocate General’s Opinion should be given in
every case, but it is now provided by the Statute of the CJEU that an Opinion is
not required when the case does not raise any new point of law (and Article 252
TFEU, ex Article 222 TEC, refers to the fact that an Opinion is required only when
required by the Statute).

An Advocate General has precisely the same status as a judge of the CJEU (for
example, is subject to the same rules of appointment).

An explanation of the system of numbers and titles for the different types of
cases that come before the CJEU is found later below in considering the different
types of legal proceeding before the CIJEU.

The easiest way to find cases of the CJEU is at http://www.curia.europa.eu.
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The main areas of the CJEU's jurisdiction are the following:

a. It determines cases brought before it by the European Commission
under Article 258 TFEU (ex Article 226 TEC) (or by other Member
States) against Member States for violations of EU law;

b. It gives rulings on the interpretation of EU law at the request of
national courts of the Member States to assist them in resolving
cases that involve EU law issues, in a procedure under Article 267
TFEU (ex Article 234 TEC). (These rulings are referred to as
“preliminary rulings”);

c. It decides whether the EU’s international agreements are legally
compatible with the EU Treaties;

d. It determines challenges made to the validity of EU legislation (for
example, on the basis that the legislation exceeds the competence
of the EU, which has powers to legislate only in limited areas as
provided for in the relevant Treaties);

e. It exercises judicial control over the European Commission and
other institutions to ensure that they act in accordance with EU
law;

f. It acts as an appeal court for cases which are determined in the
first instance by a lower level court, the General Court (formerly
Court of First Instance). This applies, for example, to employment
disputes between the EU and its staff and to actions for annulment,
inaction or damages against the EU institutions (see further below
on this).

The main way in which cases on public procurement come before the CJEU are as
set out under a. and b. below. These are the main ways in which the CIEU fulfils
its role in interpreting EU law, both in the area of public procurement and more
generally. We will now consider these in more detail. Note that the legal
reasoning techniques that the CJEU uses to resolve cases are considered
separately in section 1.3 below.

a. Cases brought by the European Commission against Member
States under Article 258 TFEU (ex Article 226 TEC)

As we have already noted briefly above, the European Commission has the power
under Article 258 TFEU (ex Article 226 TEC) to investigate whether Member
States (or bodies in those states) have violated EU law and may ultimately bring
proceedings in the CJEU against a Member State if a violation that is attributable
to the Member State is not corrected.

The procedure is inter-governmental — the proceedings are brought against the
relevant Member State, and not against any individual body within the Member
State which is in breach of the rules. However, Member States are held
responsible under Article 258 TFEU (ex Article 226 TEC) not merely for the
actions of the central executive of the state but also for the actions of other public
bodies within the state, including regional and local entities, public universities
etc.

In the area of public procurement, proceedings can brought for, for example,
failing to implement directives on procurement into national law or for
implementing them incorrectly (on directives see section 1.2 below), or simply for
practices of procuring entities (such as local authorities or universities) that do
not comply with the directives’ procedures (for example, failure to follow the
directives’ requirements to advertise contracts).
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If the CJEU finds a breach of the rules, it merely declares the Member State in
breach. No immediate sanctions may be applied.

However, the Member State is obliged under Article 260 TFEU (ex Article 228
TEC) to take the “necessary measures” to comply with the judgment - for
example, by repealing or amending any legislation in the Member State that the
CJEU has declared to be in violation of EU law, or — where a Member State has
failed to implement a directive, by adopting measures to implement the directive
in question. If it is still possible to comply with a judgment and the Member State
does not do so, the Commission may bring it before the CJEU again, for failure to
comply with Article 260 TFEU (ex Article 228 TEC). Penalty payments could then
be imposed under Article 260(2) TFEU. Under Article 260(2) sanctions may be
imposed if a breach has been declared to exist by the CJEU, but only where it has
not been corrected, and a second action has been instituted for breach of the
obligation to correct. In Case C-70/06, Commission v Portugal’?, the CJEU
imposed a penalty on Portugal for failing to correctly implement EU law
obligations on providing for a damages remedy for suppliers that are contained in
Remedies Directive 89/665.

e An example of proceedings in the CJEU against a Member State by the
European Commission for violation of EU law is Case C-236/95,
Commission v Greece®. In this case proceedings were brought against
Greece for failing to correctly implement Remedies Directive 89/665,
which requires certain remedies to be provided for suppliers in national
law to enforce the EU rules on public procurement.

Such cases are identified by a name and a letter/number reference. As can be
seen from the Greece case just referred to the case designation commences with
“C", which indicates that the case is a case that originates in the CJEU. Cases in
the General Court (GC) [formerly Court of First Instance (CFI)] commence with
the letter T. Note that older cases do not have a C or T. From this follows a
number: the first number indicates that the case is the nth case to be brought
before the CJEU in a particular year, and the second number indicates the year in
which the CIEU proceedings were instituted (note that this is when the
proceedings were instituted, not when the case was finally decided or the
preliminary ruling given - which is likely to be at least a year or two later). Thus
C-236/95 was the two hundred thirty-sixth case brought to the CJEU in 1995.

In the course of determining these cases the CIJEU will often be required to
interpret provisions of EU that are not clear. These interpretations will be relevant
not only to resolving the specific proceedings before the CIJEU, but also more
generally. For example, they will then to be applied in national courts throughout
the EU in resolving disputes before them, and will serve as guidance to all
interested persons (national governments, private firms etc) on how to conduct
themselves in future with regard to the relevant legal rule.

The role of the Commission in enforcing the law on public procurement through
Article 258 TFEU (ex Article 226 TEC), and the detailed legal rules that apply in
such enforcement proceedings (for example, the principles for awarding interim
measures and when concluded contracts must be set aside) are discussed in
chapter 9 on remedies and enforcement.

2 Case C-70/06, Commission v Portugal [2008] ECR I-1.
3 Case C-236/95, Commission v Greece [1996] ECR I-4459.
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As we have mentioned above, the TFEU (Article 259, ex Article 227 TEC) also
allows proceedings by one Member State against another before the CIEU.
However, in practice, the institution of proceedings has been left to the
Commission: if Member States feel there has been a breach of the rules they
generally prefer to report the matter to the Commission and then leave it to deal
with the question. (Only one action - which did not concern procurement - has
ever been instituted by another Member State under Article 259 TFEU, ex Article
227 TEC).

b. Preliminary rulings under Article 267 TFEU (ex Article 234 TEC)

Whilst the European Commission (and other Member States) may take
proceedings before the CJEU when a Member State violates EU law, the option of
proceedings directly before the CJEU is not open to individuals affected by a
violation of EU law. However, individuals - either natural persons or companies -
who are affected by a violation of EU law may still generally bring proceedings
against the violator. This is done in the national courts of the state concerned.
There is a general principle requiring Member States to provide effective remedies
in their national courts for persons whose rights are affected by a violation of
most rules of EU law.

For example:

e Suppose a local authority in the UK fails to comply with EU rules on public
procurement - for example, fails to advertise a major public works
contract that the directives require should be advertised. A firm from
another Member State that wished to tender for the contract could bring
proceedings in the UK courts to require the local authority to advertise
the contract and to allow any interested firm to be considered. (It could
not, however, bring proceedings itself in the CJEU on the matter - that
could be done only by the European Commission or a Member State).

In public procurement there are in fact now special directives - Remedies
Directive 89/665 and Remedies Directive 92/13 - that state a requirement for
effective remedies and specify the remedies that must be given for complaints
concerning most major contracts. However, even without these directives a right
to some effective remedy would exist under the general principle referred to
above. This general principle is also relevant for contracts not caught by the
procurement directives (such as smaller contracts which fall below the directives’
thresholds), for which there is no specific legislation setting out the remedies
available.

In proceedings before the national courts questions may arise as to how relevant
provisions of EU law are to be interpreted. For example, in the case above the
local authority might argue that it did not need to advertise the contract, on the
basis that it fell within one of the exceptional cases in the relevant directive when
contracts do not need to be advertised, namely “extreme urgency”, because the
recession required work to be done quickly to boost economic activity. It would
then be necessary to decide whether such a reason does indeed give rise to
“extreme urgency” within the sense of the directive.

To obtain assistance in resolving such questions of interpretation of EU law the
national court can call upon the assistance of the CJEU through the preliminary
ruling procedure of Article 267 TFEU (ex Article 234 TEC). This procedure is also
important in helping to ensure the correct and uniform application of EU law
throughout the EU. Through this procedure the national court asks the CJEU to
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provide an answer to a question of law relevant to the case before it, which it
phrases in an abstract manner. (If the national court formulates the question in
such a way as to ask how the court should decide the case the CIEU will
reformulate it in an abstract manner).

e An example of a procurement case in which a court sought a preliminary
ruling is Case C-103/88, Fratelli Costanzo SpA v Comune di Milano
("Costanzo")*?. The case involved a request for a preliminary ruling from a
court in Italy, in which the Italian court put to the CJEU questions
concerning: i) the interpretation of a provision in the procurement
directives about the procedure for rejecting abnormally low tenders and
ii) the interpretation of EU law rules on what must happen when national
legislation on such matters is incompatible with the rule laid down in the
directive - must national procuring authorities disregard the directive in
such a case?

It is important to note that the CJEU does not itself decide the case that is before
the national courts - it merely provides the national court with an answer to the
legal question, and the national court will then itself decide the case before it,
using the answer providing by the CJEU to the specific legal question. Nor is the
CJEU in any way considering an appeal from the national court - even on the
specific legal issue (which the national court that makes the request for a ruling
will not have decided at all itself — it will only do so once it has the answer to the
question from the CJEU).

The CIJEU generally takes more than a year to deliver a preliminary ruling, and
only once the preliminary ruling is given can the national court actually decide the
case before it. Obviously in public procurement cases it is often quite
inconvenient to wait such a long time for an answer to a legal question from the
CJEU.

The title of the CJEU case in such a case will have a case humber in the same way
as proceedings in the CJEU. Thus it will start with “C”. There then follows a
number indicating that the case is the nth case to be brought before the CJEU in
a particular year, and a second number indicates the year in which the CJEU
preliminary ruling was sought (not when the preliminary ruling was given or the
case finally decided by the national court — which is likely to be a considerable
time later). Thus C-103/88, Costanzo, was the one hundred and third case
brought to the CJEU in 1988.

When will a national court seek a preliminary ruling from the CJEU?

e First, Member State courts have a discretion to seek a ruling in many
cases. In this respect Article 267 TFEU (ex Article 234 TEC) states, first,
that where a relevant question of interpretation “is raised before any
court or tribunal of a Member State, that court or tribunal may, if it
considers that a decision on the question is necessary to enable it to give
judgment, request the CJEU to give a ruling thereon”.

e Secondly, there are certain cases in which a court must seek a
preliminary ruling. In this respect Article 267 TFEU (ex Article 234 TEC)
states: “Where any such question is raised in a case pending before a
court or tribunal of a Member State against whose decisions there is no

4 Case C-103/88, Fratelli Costanzo SpA v Comune di Milano (“Costanzo”) [1989] ECR
1839.
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judicial remedy under national law, that court or tribunal shall bring the
matter before the CJEU”.

The CJEU has ruled (in Case C-283/81, Srl CILFIT and Lanificio di Gavardo
SpA v Ministry of Health (“CILFIT”)®) that a reference is not to be
considered “necessary” under the above provisions when:

i) the question of EU law is irrelevant to the national proceedings.
Thus a court cannot seek a ruling just because it thinks it would be
useful for future cases or to guide the conduct of affected persons
generally;

ii) the provision has already been interpreted by the CJEU; and

iii) the correct application of the law is obvious.

So far as ii) and iii) are concerned there is often room for a difference of
opinion on whether the condition applies to a particular case.

The CJEU has established that the discretion of a national court to seek a ruling is
a wide one. It cannot be restricted by a national system of precedent. Nor can it
be made dependent on the request of the parties to the proceedings in the
national court.

The General Court (formerly Court of First Instance)

As we have mentioned briefly above, as well as the CJEU there is also a General
Court (GC) [formerly Court of First Instance (CFI)]. This was set up to relieve the
CJEU of the burden of deciding certain types of cases. As we have mentioned it
deals, for example, with employment disputes between the EU and its staff and to
actions for annulment, inaction or damages against the EU institutions. It also
deals with actions arising out of arbitration clauses in contracts entered into by
the EU institutions.

The GC deals with some cases concerning the EU public procurement rules as the
EU institutions themselves are subject to some of the EU rules on public
procurement, in particular because - although they are not obliged to apply the
directives directly - they are subject to the directives’ rules on contract award
procedures under the EU’s financial regulations. Aggrieved firms can bring
proceedings in the GC to challenge procurement decisions made by the EU
institutions under these rules, through, in particular, applications for annulment
or damages. It is sometimes necessary in deciding these cases for the GC to
interpret the EU rules on public procurement.

However, it should be noted that in addition to being subject to rules applicable
also to Member States, the EU institutions are subject to additional rules. It is
sometimes difficult in the cases to see whether the GC is purporting to apply rules
in the directives or is relying on other rules applicable to the EU institutions but
not to the Member States.

¢ An example of such a case is Case T-345/03, Evropaiki Dynamiki v
Commission (“Evropaiki Dynamiki”)®. (This concerned the application of
the EU’s equal treatment principle to i) the position of an incumbent
supplier and ii) the provision of equal information to tenderers and is

5> Case C-283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health (*CILFIT")
[1982] ECR 3415.

5 Case T-345/03, Evropaiki Dynamiki v Commission (“Evropaiki Dynamiki”) [2008] ECR II-
341.
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examined further below). The “T” indicates that the case originated in the
General Court (formerly Court of First Instance) and the number shows
that it is the three hundred and forty fifth case brought in 2003.

Unlike the statements of law made by the CJEU, those of the GC are not required
to be followed by national courts. However, they are sometimes referred to and
considered by the CJEU and Member States’ courts in making their decisions, and
thus are of some relevance in predicting how EU law might be interpreted in
those courts.

1.2 EU legislation’

1.2.1 The Treaties

The institutional structure and certain core legal rules of the EU have been laid
down through a series of international Treaties concluded between the Member
States. The provisions of the various Treaties are currently contained in one
consolidated Treaty: Treaty on the Functioning of the European Union (hereafter
TFEU) [formerly Treaty establishing the European Community (hereafter TEC)].
The TFEU contains, in particular:
i) The aims and objectives of the EU;
ii) The basic institutional structure of the Union;
iii) Provisions on how further legislation is to be made (including different
forms of legislation, voting rights of Member States etc);
iv) Certain core legal rules to promote the objectives of the Union. Of
particular relevance to public procurement, these include:

e The rules on “free movement” providing for free trade and
competition within the EU - for example, the rules which prohibit
Member States from levying customs duties on products from other
Member States, or from imposing import quotas (which are
examined further in chapter 3);

e Rules on competition law, including rules regulating anti-
competitive behaviour in the private sector (such as operation of
cartels and abuse of monopoly buying power) (some of which are
examined further below).

In reading literature and primary sources on EU it is useful to have some
understanding of the historical development of the Treaties. The key stages of
historical development are set out in the box on the next page.

The rules in the Treaties, and amendments to them, are directly applicable. This
means that they are legally binding directly on those addressed - both on Member
States themselves and on individuals (natural persons, companies etc). Unlike
directives (see below), they do not require any further action by Member States.

Under EU law a directly applicable provision of the TFEU will override any
inconsistent national legislation. This is an example of a general principle of the
supremacy of EU law over national law (Case 6/64, Flaminio Costa v Enel
("Costa”)®). Thus if national courts are faced with a piece of national legislation
that is inconsistent with the TFEU they must disregard the national legislation to

7 See further P. Craig and G De Burca, EU Law: Text, Cases and Materials (4™ ed) (Oxford:
OUP, 2008), pp-114-118; G. Slapper and D. Kelly, The English Legal System (10th edition)
(Abingdon: Routledge, 2010), pp. 605-618.

8 Case 6/64, Flaminio Costa v Enel ("Costa”) [1964] ECR 585.
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the extent that there is a conflict. Similarly, the administrative authorities of
Member States must apply the directly applicable EU rules above conflicting
national rules, or they will be in violation of EU law. Thus, for example, the TFEU
rules referred to above on public procurement must be adhered to by procuring
entities in Member States when awarding their procurement contracts, even if
national law specifies something different - for example, requires that contracts
be reserved for national suppliers.

Sections of the TFEU are referred to as Articles. When citing Articles of the TFEU a
common form in legal literature is “Article” followed by the number of the
relevant article followed by TFEU - e.g. Article 30 TFEU (for Article 30 of the
Treaty on the Functioning of the European Union).

Development of the EU Treaties

As we have seen above, the original Treaties were:
i) The first Treaty of Rome in 1957, establishing the European Economic
Community (EEC);
i) The second Treaty of Rome of 1957, establishing Euratom;
iii) The Treaty of Paris of 1951, establishing the ESCS.

There have been a number of subsequent Treaties to deal with new
developments. The key Treaties were:

iv) The Single European Act (1986). This provided a framework for
political unity. It also introduced measures to complete the removal of
trade barriers within the EU by 1992.

V) The Treaty on European Union or EU Treaty (Maastricht Treaty, 1992).
This Treaty, inter alia, introduced the second and third “pillars” of the
EU (dealing with the Common Foreign and Security Policy, and justice
and home affairs — now Freedom, Security and Justice). As noted
above, this Treaty also changed the name of the EEC (“first pillar”
activities) to EC.

Vi) The Treaty of Amsterdam (1997). This dealt with various matters, one
of the most notable being greater co-operation in immigration policy
(including moving this area to the first pillar). This Treaty also
amended and renumbered the EC Treaty and the EU Treaty.

vii) The Treaty of Nice (2001). This introduced various constitutional
changes, including to the voting systems used for new legislation, in
light of the enlargement of the EU.

viiil) The Treaty of Lisbon (2009). This introduced various substantive
amendments to the Treaties. In particular, it introduced certain
constitutional reforms, including increasing the European Parliament's
powers. It also made the Charter of the Fundamental Rights part of EU
law. It also renumbered and renamed the existing EU Treaties. This
has resulted in the current position whereby the basic rules of the EU
are set out in two core treaties, namely:

e The Treaty on European Union

e The Treaty on the Functioning of the European Union (TFEU)
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1.2.1 Secondary legislation

1.2.1.1 Introduction

The legal rules in the TFEU itself are relatively limited and the TFEU provides for
the creation of new laws by the institutions of the EU to give further effect to its
objectives. These are often termed “secondary legislation” - in contrast with the
“primary” laws of the Treaties themselves.

Note that the EU does not have a general power to legislate on any matter but
only has power to legislate to the extent that such power has been conferred on it
by the relevant Treaties. In other words, it has limited legislative competence.

There are two main types of secondary legislation, directives and regulations. The
EU has considerable freedom in choosing which to use in any particular case
(although for some situations the TFEU stipulates that directives must be the
form used).

1.2.1.2 Directives

The EU’s policy on public procurement is found mainly in the free movement
provisions of the TFEU (see above) and in a series of legislative measures that
take the form of directives. The main public procurement directives are the
following:

i) Directive 2004/18/EC - the Public Sector Directive (Directive
2004/18/EC of the European Parliament and of the Council of 31 March
2004 on the coordination of procedures for the award of public works
contracts, public supply contracts and public service contracts [2004]
0J L134/114). This regulates the procedures for awarding most major
contracts of public bodies (government departments, local authorities
etc). For example, it requires major contracts to be advertised through
the EU’s Official Journal so that they are publicised to all interested
parties and regulates the criteria that can be used for selecting firms to
tender and awarding contracts.

i) Directive 2004/17/EC - the Utilities Directive (Directive 2004/17/EC of
the European Parliament and of the Council of 31 March 2004
coordinating the procurement procedures of entities operating in the
water, energy, transport and postal services sectors [2004] OJ
L134/1). This regulates the procedures for awarding major contracts
for bodies engaged in certain activities in the sectors of water,
transport, energy and postal services (“utility activities”). It contains
similar kinds of obligations to those in the Public Sector Directive.

iii) Directive 89/665/EEC - the Public Sector Remedies Directive (Directive
89/665/EEC of 21.12.1989 on the coordination of the laws, regulations
and administrative provisions relating to the application of review
procedures to the award of public supply and public works contracts
[1989] 0.]. L395/33). This deals with remedies for firms to enforce the
EU procurement rules applying to contracts governed by the Public
Sector Directive.
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iv) Directive 92/13/EEC - the Utilities Remedies Directive (Directive
92/13/EEC of 25.02.92, coordinating the laws, regulations and
administrative provisions relating to the application of Community rules
on the procurement procedures of entities operating in the water,
energy, transport and telecommunications sectors, [1992] O.]. L76/7).
This deals with remedies for enforcing the EU procurement rules
applying to contracts governed by the Utilities Directive.

The directives on remedies have recently been significantly amended by Directive
2007/66/EC (hereafter 2007 Amending Remedies Directive). These directives are
considered in detail in chapter 10.

There is also a separate new directive on defence procurement, Directive
2009/81/EC [2009] 0O.]. L216/76 (which should be implemented by Member
States by 21 August 2011) (see further chapter 9).

As we have mentioned above, directives in the area of public procurement must
be approved by both the Council and the Parliament, under the procedure in
Article 294 TFEU (ex Article 251 TEC).

It is necessary to consider the nature and effect of directives in some detail.

Directives are provided for in Article 288 TFEU (ex Article 249 TEC). In principle,
as is stated in Article 288, a directive is a measure of general application which
requires Member States to achieve certain results but leaves to each Member
State the precise form and method of implementation. Unlike the TFEU and
regulations, a directive envisages that Member States will need to take action to
give it effect within that Member State’s own legal system: action is unnecessary
only in those very rare cases in which the legal system of the Member State
concerned is already adequate to achieve the results in question. Directives are
used when it is considered that the rules in question might need to be
implemented in different ways in different Member States to take account of
different circumstances - such as different administrative, social or political
arrangements (that is, when it may be desirable in principle to allow for different
approaches); and are also useful if it is not practical to provide for every detail of
the rules at EU level.

Q. What must be done by Member States to implement a directive?

This is not stated in the TFEU. However, the CJEU has clarified various
aspects of this. In this respect the CJEU has held that what exactly is
required to implement a directive depends on the nature of the directive:
national law must simply provide for measures that are effective to secure
the objectives of the particular directive. In the context of rules intended
to be enforceable in law by third parties, a method of implementation is
required which provides for legally enforceable rights within the domestic
system. Generally, this will involve legislation: other methods of
implementation, such as administrative circulars of a type which are not
generally enforceable in domestic law, are not adequate for these cases
(Case C-433/93, Commission v Germany?®, in which this long-established
principle was applied in a public procurement case).

Most of the rules in the procurement directives governing award
procedures - for example, obligations to advertise procurements in the EU

° Case C-433/93, Commission v Germany [1995] ECR I-2303.

28



are intended to be enforceable by aggrieved firms (and this was the case
even prior to the adoption of the specific Remedies Directives referred to
above): this is indicated clearly by the cases indicating the at these rules
on procurement award procedures have direct effect (see further below).

This means that in general Member States must implement the
procurement directives by enacting - in legislation that takes a form that
in domestic law is legally binding on procuring entities, and enforceable by
affected firms - the obligations to advertise etc that are required under
the directives. This principle is illustrated by Case C-433/93, Commission v
Germany'®, in which the CJEU ruled that Germany had not implemented
the procurement directives in the required form.

There are probably only a very few rules in the Public Sector Directive and
Utilities Directive that the CIJEU would consider not to be intended to be
legally enforceable by firms (for example, one can speculate that the
obligation for Member States to send statistical reports to the European
Commission might not be considered to be intended to be legally
enforceable by firms).

What are the different ways in which Member States have
approached implementation of the procurement directives?

In general, there have been two different approaches by Member States in
implementing the rules on award procedures in the directives through
legally binding national provisions. The different approaches originally
used by Member States have both advantages and disadvantagest'!.

The first approach used is implementation by reference. This approach has
been adopted to a large extent in Denmark, for example. Under this
approach states enact legislation to state that covered entities must follow
the rules in the directives, without setting out all the details of coverage
and procedures in detail in national legal instruments.

The second main approach is detailed implementation in national legal
provisions. This is much more common than implementation by reference.
There are two key variations of this second approach. First, detailed
implementation may involve simply repeating the directives’ text in the
national provisions. This is, for the most part, the approach to
implementation adopted by the UK. Alternatively, it may involve adopting
a distinct national text, which may involve rewording the provisions,
restructuring them, and/or integrating them with other national legal
provisions on public procurement.

What is the position if a Member State does not implement a
directive properly? (The principles of the direct and indirect effect
of directives)

11 As discussed in detail in Arrowsmith, “Legal Techniques for Implementing Directives: a
Case Study of Public Procurement”, ch.24 in Craig and Harlow (eds), Lawmaking in the
European Union (London: Kluwer Law International, 1998) (although note that this is now
rather out of date and some states have even changed their approach to implementation
since this was written).
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A very important question in EU law - including for public procurement -
is what is the position when a Member State does not implement a
directive properly in its national law by the time that the time limit for
implementation has passed, either because it does not implement the
directive at all on time (not uncommon) or because there is some kind of
error, omission or other defect in implementation. As we will see below
one possibility is for the Commission (or another Member State) to take
action to get the Member State to correct the failure - but can an
individual affected by non-implementation have any direct redress for
failure to adhere to the directive? For example, if a state does not
implement the obligation to advertise contracts in the Official Journal of
the EU, and procuring entities do not advertise them, does an aggrieved
supplier who has missed a contract opportunity have any redress?

First, it needs to be mentioned that the CJEU has held that national courts
must, where possible, interpret national law in a manner that complies
with relevant EU directives. The CJEU stated in Case 14/83, Von Colson
and Kamann v Land Nordrehin-Westfalen'? that national courts must
interpret the national law in light of the wording and the purpose of the
directives themselves, in so far as they have discretion to do so under the
principles of interpretation applied in national law?*3.

This principle has also been stated in the context of public procurement:
for example, Case C-54/96, Dorsch Consult Ingenieurgesellshaft v
Bundesbaugesellshaft Berlin (“Dorsch Consult”).

National courts must also interpret other provisions of national law that
are not specifically concerned with implementing the directive - including
those that predate the directives - in manner that is consistent with the
directives (Case C-106/89, Marleasing SA v La Comercial Internacional de
Alimentacion SA ("Marleasing”)'®). Thus, when a provision is ambiguous,
for example, and one of the possible meanings but not another gives
effect to the directive, the courts must adopt the former meaning. This is
sometimes referred to as the doctrine of the “indirect effect” of directives.

However, in some cases it may not be possible to interpret national law in
a manner compliant with the directives. If a procuring entity acts in a way
that is prohibited by the directives but not by any enforceable national
legal rule, the question arises as to whether an individual may enforce the
rule in the directive even though it has not been implemented. The CJEU
held in the important case of Van Gend en Loos (Case 26/62, N.V.
Algemene Transport - EN Expeditie Onderneming Van Gend & Loos v
Netherlands Inland Revenue Administration (“Van Gend en Loos")!®) that
sometimes rules in the directive may indeed be enforced directly in such a
case. This is the important doctrine of the direct effect of directives.

12 Case 14/83, Von Colson and Kamann v Land Nordrehin-Westfalen [1984] ECR 1891.

13 0On the limits of this doctrine imposed by the existing principles of interpretation under
national law see Craig and De Burca, EU Law: Cases, Text and Materials (3™ Ed) (Oxford:
OUP, 2003), pp.211-220.

14 Case C-54/96, Dorsch Consult Ingenieurgesellshaft v Bundesbaugesellshaft Berlin
(“Dorsch Consult”) [1997] ECR I-4961.

15 Case C-106/89, Marleasing SA v La Comercial Internacional de Alimentacion SA
("Marleasing”) [1990] ECR I-4135.

18 Case 26/62, N.V. Algemene Transport - EN Expeditie Onderneming Van Gend & Loos v
Netherlands Inland Revenue Administration (“*Van Gend en Loos”) [1963] ECR 1.
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To have direct effect a provision must meet certain conditions that have
been developed in Van Gend en Loos and in subsequent case law of the
CJEU. They must:

1. Be sufficiently clear and unambiguous in its content for judicial
application;

2. Establish an unconditional obligation (for example, must not be
subject to conditions which themselves require the exercise of a
choice by member States for their implementation);

3. Not depend on further measures being taken by the Member State;
and

4. Be capable of creating rights for individuals.

Where a directive has direct effect and must be applied under the doctrine
of direct effect entities to which the doctrine applies must - as with TFEU
obligations - disregard any conflicting national legislation. This was
indicated by the CJEU in Costanzo.

An important limit on the principle of the direct effect of directives is that
direct effect applies only against the state and bodies providing a service
under state control and which enjoy special powers (Case C-188/89,
Foster v British Gas'’). Direct effect will apply against most of the bodies
subject to the EU’s public procurement rules, since these rules regulate
mainly public bodies. However, there are some procuring entities
regulated under these rules - for example, utilities with special or
exclusive rights — which are on the border or outside the “public sector”,
to which it is not quite clear whether the doctrine of direct effect applies.

Q. How does the principle of direct effect apply to the procurement
directives?
A. The CIJEU has indicated that the rules in the procurement directives that

regulate the procedures for awarding contracts - such as the obligations
on advertising, conducting the competition, evidence and criteria for
selection and award criteria - in general have direct effect.

Thus in Costanzo the CJEU ruled that the obligation to examine tenders
that appeared abnormally low that was contained in Directive 71/305 on
public works contracts (a predecessor of the current Public Sector
Directive) has direct effect.

Later in Case C-76/97, Walter Tégel v Niederésterreichische
Gebietskrankenkasse ("Walter Togel”)!® the CJEU indicated more generally
that the various Titles of Services Directive 92/50 (also a predecessor of
the current Public Sector Directive) that regulated award procedures have
direct effect - although the CJEU also commented that there may be some
exceptions.

On the other hand, certain obligations of the Remedies Directives do not
generally have direct effect, as they require a choice by Member States
over how their obligations are to be given effect.

17 Case C-188/89, Foster v British Gas [1990] ECR I-3313.
18 Case C-76/97, Walter Tégel v Niederésterreichische Gebietskrankenkasse (“"Walter
Togel”) [1998] ECR I-5357.
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The main example is the obligation that these directives contain
(discussed further in chapter 10) to provide remedies for aggrieved firms
either in a court or in a forum that meets certain other requirements of
fair procedure etc. The designation of the precise forum for review is a
matter for Member States, and if a Member State has not designated the
appropriate forum the obligations on remedies cannot be given direct
effect, as was also held in the case of Walter Tégel.

However, some of the obligations in the Remedies Directive do meet the
conditions for direct effect - for example, a requirement not to impose
time-limits for challenge that are too short to comply with the requirement
of effectiveness. Thus in Case C-327/00, Santex v Unita Socio Sanitaria
Locale n.42 di Pavia*®, the CJEU stated that the Italian courts were
required to disapply a time limit in national legislation for bringing
proceedings in public procurement which the CJEU considered was too
short to comply with EU law requirements to provide reasonable time
limits for aggrieved firms to bring proceedings.

Some EU rules on public procurement might not have direct effect because
they do not meet the condition that they are intended to create rights for
individuals. For example - as has already been mentioned above - the
CJEU might consider that the rules requiring Member States to make
statistical reports to the European Commission might not be considered to
create rights for individuals, even though they impose legally binding
obligations on Member States.

The fact that a directive has direct effect does not relieve states of the
obligation to implement those rules by means that give third parties
enforcement rights within the domestic legal system. This was stated in
the context of public procurement by Case C-433/93, Commission v
Germany.

Further, the fact that legislation that does not appear to confer the
required rights is given a creative interpretation by national courts in order
to secure those rights does not mean that the Member State has complied
with its obligation to implement the rules: rights conferred in this way are
not sufficiently clear (see Case C-236/95, Commission v Greece).

It should finally be noted that, where certain conditions are met, an
individual who suffers loss from the failure of a Member State, may obtain
damages from the Member State concerned: Joined Cases C-6/90 and C-
9/90, Andrea Francovich and Danila Bonifaci and others v Italy
(“Francovich”)?°. This applies when: i) the directive was intended to confer
rights on individuals; i) the breach of EU law in not implementing the
directive was “sufficiently serious” (to which various factors are relevant as
developed in subsequent case law, including whether the breach was
intentional, and whether the relevant legal rule (as interpreted in the case
law) was clear and precise); and iii) there is a causal link between the
breach and the loss (with the detailed rules on causation e.g. the nature of
proof required and the probability with which loss must be shown, being
left to the legal systems of Member States).

19 Case C-327/00, Santex v Unita Socio Sanitaria Locale n.42 di Pavia [2003] ECR I-1877.
20 Joined Cases C-6/90 and C-9/90, Andrea Francovich and Danila Bonifaci and others v
Italy (“Francovich”) [1991] ECR I-5357.
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1.2.1.3 Regulations

This is a law of general application. Like the TFEU, a regulation binds both
Member States and individuals directly and will override any inconsistent
provision of national law; and does not envisage the need for any further action
by Member States to give it effect.

As we have seen above, regulations have not been generally used as a form of
legislation on public procurement: the main legislation on public procurement has
taken the form of directives. However, regulations are used for some minor and
straightforward matters. Thus the financial thresholds for the application of the
procurement directives, which are amended every two years, are amended by
means of a Commission regulation.

1.2.1.4 Decisions

Another type of legislative measure is a Decision. Decisions can be made by
various EU institutions acting alone or with others e.g. by the Council, the Council
together with the Parliament or the Commission. Decisions are generally
concerned with the implementing of other legislation.

An example in the field of public procurement is Commission Decision
2005/15/EC of 7 January 2005 on the detailed rules for the application of the
procedure provided for in Article 30 of Directive 2004/17/EC of the European
Parliament and of the Council coordinating the procurement procedures of entities
operating in the water, energy, transport and postal services sectors [2005] O.].
L7/7. Article 30 of Directive 2004/17, the Utilities Directive, provides for the
Commission to grant exemptions from the directive for certain utilities that
operate in competitive markets (since it is considered that the pressure of
competition will ensure that they buy commercially without favouring national
industry, so that regulation is not needed). Decision 2005/15/EC lays down the
detailed procedure that the Commission will follow in deciding whether to grant
such exemptions.
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1.3 Legal method in the CJEU: interpreting EU
legislation=

1.3.1 Approach to interpretation

We can now turn to consider the approach that the CJEU uses in making its
decisions and delivering its preliminary rulings.

The EU legal system has been influenced more substantially by the civil law
systems of Europe than by the common law (in large part a result of the fact that
the original Member States had civil law systems). This affects both the drafting
and interpretation of legislation and the approach to case law - and drafting is in
turn influenced by the expected approach to interpretation. Both drafting and
interpretation follow primarily a “civil law” approach which (as a broad
generalisation) places more weight on the objectives of the legislation than on the
wording, in particular showing a greater willingness to interpret the legislation to
give effect to its purposes even when this involves departing from or
supplementing the wording of the legislation. The actual wording of the texts still
provides the starting point for interpretation. However, the CJEU draws very
heavily on purposive approaches, including the “teleological” approach of looking
at the whole social, economic and political context of the legislation.

Reflecting the emphasis on objectives and context, the Treaties and secondary
legislation contain pre-ambles setting out their aims and objectives, which are
intended to be used to aid interpretation. The Treaties are in general drafted in
very broad terms, it being specifically envisaged that they will be developed and
applied by the CJEU in accordance with their objectives in a flexible manner.
Although the EU’s secondary legislation is much more precise it still has many
features that are different from those of English legislation, including the inclusion
of pre-ambles. The EU institutions are in fact bound under Article 296 TFEU (ex
Article 253 TEC) to state the reasons on which acts are based. Further, whilst
secondary legislation does tend to be drafted more precisely, often there has
been disagreement between Member States in the Council, or between the
Commission and Parliament, which has led to the use of ambiguous language that
deliberately does not resolve certain issues, leaving them to be addressed by the
CJEU.

Another notable feature that tends to lead to less reliance on the literal wording
of the legislation in some cases is the fact that EU legislation is drafted in all the
official languages of the Member States, and that all these versions are equally
authentic; it may be necessary to examine many versions of the text, the
language of which is not always consistent, to determine the text’'s meaning. This
is one factor that places limits on the possibility of relying on the literal approach
as a method for interpreting EU law: it may simply not be possible to ascribe
meaning to the text that is consistent with all the language versions?®?. It may in

2! see further A. Arnull, The European Union and its CJEU (2™ ed.) (Oxford: OUP, 2006),
chapter 16, pp. 607-621.

22 pAs Arnull has stated, “The Court’s general approach is to seek to interpret the provisions
in @ way which is consistent with all (or nearly all) of the language versions. If that does
not prove possible, it turns for guidance to the purpose and context of the provision” (Ibid
p.608).
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such cases ascertain the meaning in this way, and use one or more language
versions as confirmation of the meaning - even if it is not consistent with all.

Some illustrations in a procurement context are set out below.
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Example 1: Reasoning by analogy and the general principle of transparency

(On the substantive area of EU procurement law to which this case relates see further
chapter 6, section 6.7).

In Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering GmbH
(EBS) (“Universale-Bau”)?* para.97, a procuring entity in Austria, EBS, had drawn up a
detailed methodology for selecting which firms were to be invited to tender. EBS had
informed interested providers that it would select to tender the five top-ranked candidates
in its selection procedure. It also informed them that the ranking would take account of
technical operating capacity over the previous five years, by reference to five listed types
of works. This was to be done according to a scoring system that the entity had deposited
with an independent third party (a notary). However, this scoring system was not
disclosed to candidates. The procurement was governed by Directive 93/37/EEC on public
works contracts, a predecessor to the current Public Sector Directive 2004/18/EC. The
question arose as to whether the entity should have disclosed the scoring method to
tenderers.

At that time the directives were totally silent on whether criteria for the selection phase
and any weightings etc. given to them needed to be disclosed to tenderers. However, the
directive did state that for award criteria used to compare tenders in the evaluation (price,
quality, etc.) the criteria must be disclosed and they must be stated in descending order
where possible. It should also be noted that at that time there was no general principle of
transparency expressly stated in the directive.

The CIEU ruled that the selection methodology that had been developed should have been
disclosed. The CJEU reached this conclusion by referring to the provision on disclosing
award criteria and their order of importance, pointing out that this obligation was included
in the directive to support equal treatment and transparency (para.98). The CJEU then
concluded that, since transparency was a general principle underlying the directive:

“where, in the context of a restricted procedure, the contracting authority has laid down
prior to the publication of the contract notice the rules for the weighting of the selection
criteria it intends to use, it is obliged to bring them to the prior knowledge of the
candidates, is the only interpretation which complies with the objective of Directive 93/37,
as explained in paragraphs 88 to 92 of this judgment, since it is the only one which is apt
to guarantee an appropriate level of transparency and, therefore, compliance with the
principle of equal treatment in the procedures awarding contracts to which that directive
applies” (para.99).

In this case it can be seen that that CIEU effectively “implies” into the directive an
obligation of disclosure in relation to selection criteria that is not stated expressly. It does
this by referring to the underlying purposes and principles of the directive - transparency
and equal treatment - and using reasoning by analogy, namely the fact that there is an
explicit disclosure obligation in relation to another aspect of the procedure (the award
phase) that indicates that disclosure of information is intended by the directive as a means
of ensuring transparency and equal treatment. (Note, however, that the CIJEU did not
consider whether the entity had to formulate any selection criteria and weightings -
merely that it had to disclose them if it did so). This case represents one important
milestone in the CJEU’s more general development of a “principle of transparency” in the
procurement directives, which it has used both to interpret explicit provisions that are
ambiguous and (as in this case) to “supplement” the directive’s obligations. (This principle
has since been effectively “adopted” by the legislature which has written the principle of
transparency expressly into Directive 2004/18).

(Note there have been changes to the rules in the directive since this ruling: as well as
explicitly including the transparency principle, Directive 2004/18 has expanded the
obligation on formulating and disclosing award criteria and added some explicit rules on
disclosing selection criteria: see chapter 6, section 7.

23 Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering GmbH
(EBS) (“Universale-Bau”) [2002] ECR I-11617.
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Example 2: The purposive approach and the leverage principle - the Telaustria
case

(On the substantive area of EU procurement law to which this case relates see further
chapter 3).

In Case C-324/98, Telaustria Verlags GbmH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG (“Telaustria”)** the Federal Procurement Office of Austria
sought a preliminary ruling from the CJEU to establish whether the procurement directives
applied to a contract for the compilation and production of telephone directories, under
which the provider was paid by being permitted to exploit the directories for commercial
purposes.

The directives require contracts to be advertised and awarded through a competition. A
key objective of this is to ensure that public bodies’ behaviour in awarding public contracts
can be monitored to prevent “hidden” discrimination. In this respect the directives were
adopted with the aim of supporting prohibitions on discrimination against firms and
products from other Member States that are enshrined in the TFEU with the aim of
creating a free market in the EU. In the case of services the applicable TFEU provision is
Article 56 (ex Article 49 TEC), which states that (subject to certain exceptions):

“restrictions on freedom to provide services within the Union shall be prohibited in respect
of nationals of Member States who are established in a State of the Union other than that
of the person for whom the services are intended”.

This provision prohibits states from limiting access to their markets (public or private) by
imposing any kinds of restrictions, including those that discriminate on grounds of
nationality — for example, by restricting access to public contracts in services to national
firms only.

The CJEU concluded in this case that the relevant directive did not apply to a contract of
this type, however, as it was a concession and concessions were not covered by the
directive - for historical reasons these had been omitted.

However, the CJEU noted that the TFEU itself still applied. It then concluded that Article 56
TFEU (ex Article 49 TEC) not merely prohibits actual restrictions but implies an obligation
of transparency in awarding government contracts, which “consists in ensuring, for the
benefit of any potential tenderer, a degree of advertising sufficient to enable the services
market to be opened up to competition and the impartiality of the procurement process to
be reviewed” (para.62). Thus the CJEU indicated that transparency obligations apply even
to those public contracts that are excluded from the transparency obligations of the
directives.

In this case the CJEU adopted a creative interpretation of the negative prohibition in Article
56 TFEU (ex Article 49 TEC), in order to better give effect to the objective of that provision
in prohibiting discrimination. Clearly the CJEU considered that the prohibition on
discrimination could not be made to work effectively if contracts are not awarded in a
transparent way and thus - drawing inspiration from the secondary legislation (directives)
adopted for some public contracts — developed such a “positive” obligation for contracts in
general under the TFEU itself. (This approach of drawing inspiration from solutions in
secondary legislation to interpret the primary obligations of the TFEU themselves had been
called by Treumer and Werlaff the “leverage principle”: Treumer and Werlauff, “The
Leverage Principle: Secondary Law as a Lever for the Development of Primary Community
Law” (2003) 28(1) ELRev 124).

24 Case C-324/98, Telaustria Verlags GbmH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG (“Telaustria”) [2000] ECR I-10745.
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We can conclude this section by noting the importance for interpretation of what
the CJEU refers to as “general principles of law”. These have been derived from
various principles of law found in the national law of Member States and are
considered as part of EU law with which the CJEU must ensure compliance. In the
context of the primary legislation of the TFEU these principles are used to inform
interpretation - although TFEU provisions can override these principles. They are
also used to interpret secondary legislation such as directives. In addition,
secondary legislation must be consistent with these principles and may be
challenged if it violates such principles. Examples of these principles that have
been important in public procurement are:

1. The principle of proportionality

This requires that a measure must be both:

i) suitable to promote the objective sought - that is, there must be a
reasonable connection between the measure and its objective; and

ii) necessary to achieve that objective. A measure is only necessary if
it is no more onerous than necessary. This entails that the
objective to be achieved could not be attained by some other
approach which is less onerous. It also entails that the measure
should not have an excessive effect on trade in light of the
significance of the objectives sought.

This principle has been applied, for example, in interpreting the scope of
exceptions and limitations to the TFEU rules that prohibit discrimination on
grounds of nationality including in public procurement (for example, by reserving
contracts for national suppliers). There are certain limits on these prohibitions
that states can invoke for reasons of public interest — e.g. for reasons of national
security or environmental protection - but this applies only when the state
measure satisfies the proportionality principle. This means, for example, that
there must be no other way to achieve the state’s objective of protecting national
security (or whatever) that is less restrictive of trade. This application of the
principle is discussed further in chapter 3.

2. The principle of legal certainty.

This requires that persons should not be in a position of uncertainty as regards
their legal rights and obligations. It has been invoked, for example, to justify the
possibility of placing time limits for bringing proceedings to challenge decisions
that contravene EU law, including unlawful procurement decisions. Whilst the
principle of effectiveness generally requires that remedies are available to
challenge such decisions, the principle of legal certainty makes it permissible to
place limits on those challenges.

3. The principle of equal treatment

The equal treatment principle requires that comparable situations must not be
treated differently and that different situations must not be treated in the same
way, unless such treatment is objectively justified (see, for example, Joined
Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”)?®, para.27 of the
judgment, in the context of public procurement). This principle has been very
important in interpreting the public procurement directives and the directives now

25 Joined Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”) [2005] ECR I-
1559.
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state expressly that procuring entities must adhere to such a principle of
conducting procurement under the directives. (See further chapter 6, section 1).

1.3.2 Aids to interpretation

The CJEU generally makes use of travaux préparatoires in interpreting EU
secondary legislation, referring to whatever materials from the legislative history
it considers useful in particular cases.

Whilst the CJEU has ruled out reliance on preparatory materials for the Treaties
themselves (which are in any case limited) as those from earlier Treaties are not
published, greater availability of material relating to subsequent TFEU
amendments may change that position.

We have also already noted above that the CJEU makes reference to the recitals
to secondary legislation as part of the context that is relevant for interpreting
their provisions.

It is also appropriate to note the status of Statements of the Member States and
EU institutions which are recorded in the minutes. The CJEU has said that these
are not relevant for interpreting the legal rules, even if they are published. Thus
the CIJEU has said that declaration contained in the minutes of a meeting of the
Council adopting a directive (concerned with free movement of workers) had “no
legal significance” when no reference was made to the declaration in the wording
of the legislation itself (Case C-292/89, The Queen v Immigration Appeal
Tribunal, ex parte Gustaff Desiderius Antonissen (“Antonissen”)?®. However, it can
be noted that documents of this kind have been referred to on occasion by the
Advocates General.

For example, in public procurement the Council and Commission have
made a joint declaration on the extent to which the rules of open and
restricted tendering procedures permit any discussions with tenderers
after the tender deadline ([1994] O.]. L111/114). This states that "all
negotiations with candidates or tenderers on fundamental aspects of
contracts, variations in which are likely to distort competition, and in
particular on prices, shall be ruled out". It is also stated, however, that
discussions may be held "but only for the purpose of clarifying or
supplementing the content of their tenders or the requirements of
contracting authorities, and provided this does not involve discrimination".
This particular statement was referred to with approval by Advocate
General Tesauro in the Storebaelt case®.

The EU institutions, like national governments, also issue various other
documents that purport to offer legal interpretations of the EU rules. These take
various forms. Some of the most important in the area of public procurement are:
i) Formal Interpretative Communications from the Commission that present
the Commission’s official view of how certain legislation should be
interpreted.
ii) Commission internal working documents, that set out the Commission’s
position on certain points for the benefit of Commission staff dealing with
the matter.

26 Case C-292/89, The Queen v Immigration Appeal Tribunal, ex parte Gustaff Desiderius
Antonissen (“Antonissen”) [1991] ECR I-745).
27 Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR I-3353.
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iii) Documents of the Advisory Committee on the Opening Up of Public
Procurement and the Advisory Committee on Public Procurement (which
are committee that advise the Commission on policy-making in this area).

It is important to note that none of these documents represents any kind of
authoritative statement of the law and the CJEU can, and does, reject statements
of law set out in such documents. However, they do in practice provide a guide to
the likely stance of the European Commission in dealing with particular issues
e.g. in arguing or intervening in case before the CJEU, or in acting in response to
supplier complaints made to the Commission.

The Opinions of the Advocates General also often refer to the writings of
academic authors in offering their interpretations of the rules.
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1.4 The status and approach of cases

1.4.1 Is there a system of precedent?

There is no system of binding precedent in the CJEU - in theory the CJEU is not
required to follow its own decisions in future cases. This is closely connected with
the fact that the EU system is modelled to an extent on civil law systems in which
the law is considered in theory to be stated in the legislation and court decisions
merely to apply that legislation to the facts.

Nevertheless, it is clear that even the single, individual decisions of the CJEU
have a highly persuasive value. It is in fact extremely rare for the CJEU to fail to
follow previous decisions on the law. Decisions of the full court or of a Grand
Chamber are considered to have a particularly strong value in this respect.

It is pertinent in this respect to note that:

1. The CJEU itself has stated that national courts are not bound to
refer questions of law to the CJEU where the CIJEU has already
given an interpretation (see section 1.1 above); and

2. The CIEU’s Rules of Procedure allow it to proceed by way of
reasoned order rather than the usual form of judgment when a
question referred to the CJEU in a preliminary ruling is identical to
a question on which the CIJEU has already ruled, or where the
answer to the question put may be “clearly deduced from existing
case law”.

Both of these points involve effective recognition of the strong persuasive value
of the judgments that it has given previously on legal issues.

It is important to note - as mentioned earlier - that the CJEU’s rulings on matters
of law are binding on national courts. Thus a national court must either follow a
legal ruling of the CJEU, or must seek another ruling on the matter in which the
CJEU might depart from its previous decision — a national court cannot decline to
follow the CJEU.

Alongside the fact that the CJEU is not bound to follow its previous judgments, its
room for manoeuvre is also somewhat greater than that of English courts as a
result of the less detailed style of its judgments, as discussed below.

There is also no system of precedent operating in relation to the General Court
(formerly Court of First Instance). This means that the Court is not formally
bound by its own previous decisions. It also considers that it is not formally
bound by the judgments of the CJEU - although it treats these as highly
persuasive.

It is perhaps also worth noting that decisions made by one national court on EU
law have no precedent value in EU law, binding or otherwise, for the courts of
other Member States. (However, a preliminary ruling by the CJEU itself given in a
case arising from one Member State must be followed by the courts of al/l Member
States, of course).
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1.4.2 Style of judgments

In contrast with the approach of English law, CJEU judgments are given in the
form of a single judgment of the CJEU as a whole. Judges agreeing with the
decision do not give separate judgments. The fact that the different judges
involved do not necessarily agree on the precise legal principle on which their
decision is based, or on which a ruling is sought, may be one reason for lack of
clarity in the way in which the stated legal principles are formulated.

There are also no dissenting judgments. Thus it will not be known whether or not
the decision or ruling was unanimous.

In general, the CJEU’s style of judgment is more typical of the civil law system,
than the common law system. In this respect the approach taken is in part
because of the civil law origins and approach to case law, as noted above, and is
also influenced by other factors such as the open-textured nature of the TFEU,
and the difficulties of amending that document, which require a flexible approach.
Regarding their explanation and consideration of the facts of each case, their
legal reasoning (including reference to past cases), and when setting out the
reasons (including policy) behind their decisions, CJEU judgments are not very
detailed.

However, more detail on the facts, the arguments of the parties and the policy
issues that arise, as well as more detailed reference to past CJEU judgments and
their significance for the current case, is provided in the Opinions of the
Advocates General. These are published alongside the judgment. They often in
practice contain material that can explain why the CIJEU reached its decision, as
well as show how the judgment might fit with previous CJEU cases. At one time
the CJEU itself did not expressly link its conclusions with the reasoning of the
Advocate General or refer to the Opinions at all, but now increasingly does so.

The “civil law” character of the CIJEU should not be exaggerated - the CIEU’s
approach is in some respects a mixture of civil law and common law styles, and
has perhaps been evolving more towards the latter over time (for example, by
providing more detailed reasoning, including reference to past cases, in later
judgments). There are several reasons for this, including the influence of the
common law approach following the accession to the EU of Ireland and the UK;
and the special nature of preliminary ruling proceedings, in which the CJEU
cannot simply apply the law to the facts in traditional civil law style but must by
definition give guidance on points of law to other bodies. It is also significant to
note that at one time a detailed account of the facts of the case and the
arguments made were published at the start of the judgment, separately from
the main part of the judgment on the law, which (in contrast with the common
law approach) did not itself generally link its statements of law closely to the
facts. The practice of publishing this separate part on facts and arguments was
largely abandoned by 1994 in order to reduce the burden of translating large
amounts of material. However, this then had the consequence of leading the
CJEU to integrate a more detailed examination of the facts and arguments into
the main part of the judgment - bringing the style of judgment a little more
closely to that of the common law in its more recent cases.

One important and relatively recent development is that the CIJEU now refers
more readily to previous cases that are not consistent with the approach that it
takes in the case before it, and expressly indicates its intention to depart from
past cases where it intends to do so. Traditionally, where it had appeared to
depart from previous judgments it had not made clear its intention to do so,
which often left the law in a state of much uncertainty, as it was not clear how

42



possibly conflicting cases fitted together. However, there are still cases in which
the relationship of past and future cases is left unexplained.

1.4.3 The retrospective nature of CJEU decisions
In general judgments of the CIEU effectively have retrospective effect.

However, the CJEU has taken the view that in exceptional cases it may limit the
temporal effect of its rulings. Thus in Case 24/86, Blaizot v University of Liege*®
the CJEU ruled that certain charges made by the university to foreign students
were unlawful under EU law but that, contrary to the normal requirement that
unlawful charges are recoverable by those who have paid them, charges collected
prior to the ruling should be irrecoverable to prevent undue disruption to the
university’s financial arrangements.

1.4.4 Language

In contrast with the position of legislation, discussed above, in which many
language versions have equal status, the single authentic version of a CIEU
judgment is the version in the “language of the case”. This language is the
language used in all written and oral pleadings in the case.

In direct actions - i.e. those which start and finish in the CJEU - the language of
the case is usually chosen by the applicant. An important exception to this,
however, is the case of actions against a Member State (including proceedings
brought by the Commission against Member States under Article 258 TFEU (ex
Article 226 TEC)) or national of a Member State, in which case the case is brought
in the official language of the Member State concerned. In applications for
preliminary rulings from national courts, the language of the case is the language
of the referring court.

The language of the case is different from the “working language” of the CJEU -
that is the language in which the judges deliberate between themselves and draft
their judgments, which in practice is French. This position has arisen because
French was the language most used and understood amongst the 6 original
Member States of the EU. The judgments are translated from French into the
language of the case - but, as noted above, it is the version of the language of
the case which is the authentic version, not the original French draft.

28 Case 24/86, Blaizot v University of Liege [1988] ECR 379.
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CHAPTER 2: THE EU PROCUREMENT REGIME -
OBJECTIVES AND OVERVIEW:

2.1 The objective of the EU procurement rules: a
free market in public procurement

2.1.1 Why a free market?

The main means by which the EU has sought to create prosperity and entrench
peace in Europe is by creating a single market by removing barriers to trade. The
creation of prosperity through trade is based on the premise that opening up
markets to foreign competition will improve economic welfare, as is discussed
further below. In Europe, economic prosperity was also seen as a primary means
for achieving peace: it was felt that a close trade economic dependence would
reduce the risk of future hostilities. Removing barriers to trade in government
markets is one aspect of this policy of removing trade barriers, and it is this
which provides the rationale and the legal basis for the EU’s regime on public
procurement.

The rationale behind the creation of the single market in general is the theory of
comparative advantage which was elaborated by Ricardo. This is a fundamental
theory underlying most free trade agreements. In brief, it states that both total
economic welfare of the free trade group and the welfare of each individual
country will be maximised by free trade between the members: such free trade
leads each state to specialise in those areas in which it has a comparative
advantage, resulting in the most efficient use of resources and thus enhancing
wealth.

If state A makes cars more efficiently than state B, and state B makes wine more
efficiently than state A (here we say that A has an absolute advantage in making
cars and B an absolute advantage in making wine), economic free trade theory
states that use of resources is optimised if state A specialises more in cars and
state B in wine, and the two trade these products. According to free market
theory the laws of supply and demand - the “invisible hand” of the market - will
operate to produce this optimum allocation of resources if persons are allowed to
trade freely between countries.

! See further Y. Allain, “The new European Directives on Public Procurement: Change or
Continuity?” (2006) 35 Public Contracts Law Journal 517; S. Arrowsmith, The Law of Public
and Utilities Procurement (2™ ed.) (London: Sweet & Maxwell, 2005), chapter 3; S.
Arrowsmith, “An Assessment of the New Legislative Package on Public Procurement”
(2004) 41 Common Market Law Review 1; S. Arrowsmith, “Legal Techniques for
Implementing Directives: a Case Study of Public Procurement”, in Lawmaking in the
European Union, P. Craig and C. Harlow eds. (London: Kluwer Law International, 1998),
491; Cecchini, The European Challenge: the Benefits of a Single Market, section 3 (1988),
pp. 16-21; J. Jackson, The World Trading System: Law and Policy of International
Economic Relations, (2" ed.) (Cambridge, Mass: MIT Press, 1997), pp 8-21; J.M. Hebly
(ed.), European Public Procurement: History of the 'Classic’ Directive 2004/18/EC (London:
Kluwer Law International, 2007); P. A. Trepte, Public Procurement in the European Union
(Oxford: OUP, 2007), pp. 27-28.
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According to the theory of comparative advantage, the same also applies if state
A is more efficient than B at making both cars and wine (that is, if state A has an
absolute advantage in both products), but its advantage in making cars is greater
than its advantage in making wine (i.e. it has a comparative advantage in car
making, and B has a comparative advantage in wine-making). In this situation,
the theory states that the market will lead to states specialising in those products
or services in which a comparative advantage exists, and that in this case again
not only is total overall wealth of the countries maximised by trading freely, but
that state A and state B are both better off individually than if they tried to be self
sufficient and did not trade.

Thus the theory suggests that even a poor state that cannot produce any goods
or services better than other countries (for example, because of poor education,
poor climate and natural resources etc) will be better off by allowing the market
to operate. This will lead to the state concerned specialising in the products or
services in which it enjoys a comparative advantage (although it does not enjoy
any absolute advantage in producing them) and trading them with other
countries for other products and services.

In addition to the benefits resulting from trade, specialisation based on
comparative advantage also produces further benefits, including from the ability
of firms to take advantage of economies of scale which are gained from serving
larger markets, and from the dynamic effects (such as greater product
innovation) of greater competition. (However, it can be noted that development
of new technology has to some extent reduced the potential for economies of
scale in many industries in which this was previously important).

The theory also suggests that states will benefit economically from opening their
markets even if they do this unilaterally - that is, without being given reciprocal
access to foreign markets.

To many, the proposition that one might gain economically by removing
protection from national industry or by failing to erect barriers to protect new
national industry seems counterintuitive. It is perhaps easier to see how this
might be by focusing on the costs of protectionism, rather than merely on the
benefits. The benefits of protectionism are certainly very visible in terms of, for
example, creation or preservation of jobs in the protected industries, and creation
or preservation of profits in national firms. However, there are also costs. For
example, protecting national industry adversely affects the quality and price of
the products of that industry both for consumers and for businesses that use
those products. Protecting the national car industry, for example, means that
both consumers and businesses in the country may have access only to
expensive and poor quality vehicles - which for other national businesses will
increase the price and/or reduce the quality of their own products and services,
making those in turn less satisfactory for domestic consumers and making it
harder to export them abroad. Economic free trade theory states that the costs
actually outweigh the benefits in purely economic terms.

Free trade theory is contentious in various respects. Further, even its strongest
supporters do not argue for unfettered free trade, and accept that some limits are
desirable. A number of (sometimes related) considerations need to be mentioned
in this respect.

First, some question whether the maximisation of economic wealth that is sought
to be achieved by free trade is desirable in principle.
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Secondly, the theory on which free trade is based is premised on certain
assumptions that do not apply in all cases - for example, that where some
industries decline as a result of international companies factors of production can
easily switch to other industries. Where this is not the case, the value of free
trade may be limited or even called into question for a particular country or a
large part of its economy.

Thirdly, there is significant debate amongst economists about the extent to which
states can in certain circumstances contribute to advancing economic wealth by
intervening in the economy - for example, by establishing certain types of
industries that might not develop under free market conditions.

Fourth, free trade can potentially generate various specific problems, both
economic and non-economic. These may need to be addressed if the overall costs
of free trade are not to outweigh the economic benefits. For example, complete
free trade could lead to imports of products that could harm consumers or the
environment. Unchecked free trade may also lead to a rapid decline in certain
industries that means that certain groups suffer immediate reductions of income
and/or that there is an increase in inequalities of wealth between different groups
or regions. Limiting reductions and inequalities effects might be considered more
important than increasing total national wealth; that is, equitable wealth
distribution may be a relevant policy. Trade can also, for example, impact on
various cultural values - for example, where domestic media industries are
affected by imported films - and on variety (the availability of different types of
products and services), which might be considered desirable for its own sake.

In some cases it may be appropriate to deal with these potential problems by
placing limits on free trade. Thus governments might limit imports of products
that do not meet certain health or environmental standards. They might also, for
example, wish to give aid to, or place government contracts with, firms in poor
parts of the country, in order to reduce regional inequalities. Of course, some -
although not all - of these problems can be dealt with by measures other than
limiting trade, and it might be appropriate to consider these other possibilities in
considering whether it is desirable to place limits on free trade. We will see that
this is required in the EU system as a result of the application of the principle of
proportionality to control the imposition of restrictions on trade, both in public
procurement and in other areas.

We can also note that it is not merely the impact of free trade per se that can
have adverse effects on “non-trade” interests, but also the particular means
chosen to achieve it. We will see that in the area of public procurement one
criticism sometimes made of the application of the transparency principle as a
means to combat discrimination against foreign firms and products is that it
prevents states from utilising discretion in procurement that could in some
circumstances enhance value for money in procurement, or that it requires use of
procurement methods that are not efficient in terms of the cost of the process
(which can, in turn, also affect value for money by deterring the best firms from
participating in government procurement).

Free trade regimes are often criticised for striking the wrong balance between
trade and other, competing, interests of the kind referred to above, by favouring
free trade at the expense of these other interests.

In setting out the theory behind free trade above, we are not making any value

judgment about the value of free trade per se nor the way in which it has been
given effect in practice in any system, including the EU, but are merely explaining
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the basis on which the EU single market - including the single market in public
procurement - is constructed.

2.1.2 The role of trade agreements in opening markets

If free trade is in principle considered beneficial by governments that are party to
free trade agreements, this raises the question of why these governments do not
simply unilaterally open up their markets, and why it is necessary to conclude
international agreements on free trade to assist in this process.

One reason, of course, can be that national governments do not accept the basic
value of wealth maximisation on which free trade is based or - for the various
reasons above - do not consider that it is in general a suitable strategy for their
own country (for example, they may consider that they are acting in exceptional
circumstances in which the economic benefits of protection outweigh the costs
(such as to promote “infant industries”)). They may participate in free trade
agreements because of various external pressures, rather than from a belief in
the value of free trade - for example, pressure from international financing
institutions, such as the EU, or fear of being excluded from trade altogether if
they do not open their markets in ways required by their trading partners.

However, even governments that do accept the desirability of significant free
trade in principle often do not unilaterally open their markets. A large part of the
explanation for this lies in the fact that, even for governments that accept the
benefits of free trade, it is often difficult to achieve within the political system.

To a large extent, this is because - as noted above - the costs of free trade are
more visible to the general public than the benefits, and are also concentrated in
their impact on specific individuals or communities who have an incentive to act
politically (whether through the exercise of a vote or other means). Removing
protection from an industry, for example, will lead to immediate job losses that
can significantly affect behaviour. On the other hand, the costs of protection in
terms of higher prices are broadly distributed across the consumer and business
community, and are often too hidden, and too limited in their impact on
individuals, to affect their political behaviour.

Trade agreements are useful instruments to help overcome the domestic political
constraints in achieving open markets for governments that consider free trade to
be beneficial. In particular:

1. Under trade agreements some domestic constituencies will gain, by
obtaining access to foreign market for their own goods and services, and
these will offer political support to government that can offset any political
opposition from the immediate losers from free trade (such as those who
will lose jobs in an industry that is opened up to foreign competition).

2. Once markets have been opened the existence of international
commitments to that effect can help guard against “backsliding”, including
as a result of a change of government or economic crisis. The global free
trade system under the General Agreement on Tariffs and Trade (GATT),
now administered through the World Trade Organisation (WTO), was
instituted largely from a desire to avoid the erection of trade barriers as a
response to economic crisis, something which had happened after the Wall
Street Crash of 1929 and was considered to have played a large part in
the subsequent economic crisis known as the Great Depression. The more
recent global economic crisis has, as such crises generally do, precipitated
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calls for protection, and so far the existing free trade agreements have
assisted in maintaining open markets (including in the area of public
procurement).

3. It is also sometimes said that international organisations or free trade
agreements can provide a “scapegoat” that can deflect criticism from
national governments - governments can blame "“Brussels” or “Geneva”
for job losses etc that result from opening up particular markets.

Of course, in a world of free trade agreements, governments may also hold off
from opening their markets unilaterally even if they are able and willing to do so,
in the expectation that greater benefits can be achieved by using the opening of
their own markets as a bargaining chip to motivate trading partners to open
markets to them in return, than by purely unilateral market opening.

2.1.3 Public procurement practices as barriers to trade

Practices in public procurement that do not allow for free competition from other
states to serve the public market are a possible source of distortion in the natural
patterns of trade, and thus may be detrimental to maximising national and global
economic welfare, as discussed above. Various types of practices can be identified
that fall into this category.

1. Protection of industry that does not enjoy a comparative advantage

First, governments deliberately engage in discriminatory procurement to support
national industry that does not enjoy a comparative advantage over its
international competitors, with the aim of maintaining or increasing national
profits and employment in the sector concerned.

From the perspective of maximising global welfare such policies are in principle
unsupportable as they go against the principle of comparative advantage.

In addition, such policies may lack economic merit from the point of view of the
procuring state. First, the impact of protectionist procurement policies in limiting
imports and increasing domestic output is sometimes limited or non-existent;
such policies will have an effect on trade only when government demand for a
product or service is larger than domestic supply. (This appears to be more likely
in developing countries, where the domestic supply industry for the kind of
products and services normally bought by government is relatively smaller than
in developed states). Where there is no effect on trade, the effect of the policy is
simply to raise the prices paid by government, resulting in a transfer of wealth
from the government to the protected industries. Secondly, where trade effects
do result and there is a benefit to the national economy in the increased benefits
to domestic as opposed to foreign firms, these are outweighed by the costs, in
terms of higher prices paid by government, the diversion of national resources to
less productive uses (in the protected industry) and the adverse long term impact
of protection on the efficiency of the protected national industry.

As we have seen above, the reasons why governments engage in such policies
despite their adverse economic impacts are often political rather than economic.

After the Second World War, as trade agreements began to reduce governments’
ability to protect their industry through other types of trade barriers - such as
tariffs and quotas - discriminatory procurement became increasingly more
important.
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2. Protection of potentially competitive industries

Another justification for discriminatory procurement is to support industries which
are potentially competitive but are held back by market imperfections such as
inadequate access to capital, or to create a comparative advantage in industries
which themselves are affected by market imperfections such as high entry
barriers (“infant industry” arguments). The use of procurement to develop
competitive national supply markets in this way may be particularly important in
developing countries and economies in transition.

From a global perspective, such policies are often unobjectionable in principle as
they do not go against the principle of comparative advantage, and from a
national point of view they may produce economic benefits if implemented
successfully. However, the practical problems of putting such policies into effect
mean that often the anticipated results do not materialise, and the costs involved
(which, as in (1) above, are higher prices paid by government, diversion of
resources to less productive uses and inefficiency from lack of competition)
outweigh any benefits. These problems include the difficulties of selecting the
correct industries for protection; the challenge of providing incentives for the
protected industry to operate in an efficient manner; and the distorting effects of
lobbying by industry. Even where such policies do produce net benefits, it must
always be considered whether preferential procurement is the most effective
method of achieving the government’s objectives when compared with possible
alternatives such as state loan guarantees, training, direct financial aid etc.

3. Support for social and environmental objectives

Another reason why government procurement operates as a barrier to trade is
that it is frequently used as a tool for promoting social, political and
environmental objectives, such as the economic participation of women, the
handicapped or disadvantaged ethnic groups, or the development of poor regions
of a country. This may involve, inter alia, setting aside some government
requirements for these groups; giving them price preferences; requiring sub-
contracting to such groups; or requiring all government contractors to
demonstrate that their own businesses are conducted in accordance with anti-
discrimination or affirmative action policies. Many of these policies have the effect
of excluding or limiting foreign competition as an inevitable by-product of
advancing the interests of the national group. For example, a price preference of
5% given to a national ethnic group disadvantages foreign firms as well as
national firms that are not owned by the relevant group.

In some cases governments accept that the policies concerned are not efficient in
the sense of maximising economic welfare, from either a global or national
viewpoint, but accept the inefficiencies as a justifiable cost of other goals, such as
social or regional equality or political harmony. In addition, however, these
policies may be compatible with both national and international goals of economic
efficiency if they bring into the economy those who have previously been
relatively inactive because of market imperfections.

As with other procurement policies there is, however, a danger that the anti-
competitive effects of the policies may outweigh the benefits. A first condition for
avoiding this is, of course, that the policies should achieve their purported
objectives, and this is not always easy to ensure or to measure. For example,
programmes to improve the position of ethnic groups must ensure that firms
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benefiting from the programme provide a genuine, and not merely a token
involvement, of the targeted group.

Striking a balance between the benefits of trade and the legitimate objectives of
government in using procurement to promote social and environmental goals is
one of the most difficult problems for systems that seek to open up markets in
procurement and will be considered in detail in chapter 11.

4. National security

National security concerns are another common reason for placing contracts with
national industry, particularly in the defence sector. For example, defence
contracts may be given to national firms in order to ensure that spare parts and
maintenance are easily available in time of conflict, or to ensure that the country
retains its own capability to manufacture, say, tanks or radar systems. As with
social goals, where national security goals are concerned any adverse economic
effects are accepted on the basis that they are secondary to other objectives.
However, as with other procurement policy measures, there are potential
problems in ensuring that decisions are taken on genuine security grounds rather
than being influenced by the economic interests of lobby groups. This is a
particular problem with defence because the industries involved often support a
large number of jobs. The special problem of opening up defence procurement
markets in the EU is considered in detail in chapter 9.

5. Corruption and patronage

Another barrier to trade is the influence of corruption and patronage. For
example, contracts may be awarded to firms that have paid bribes or to firms in
which politicians, purchasers or their families have a financial interest, or which
have contributed to an election campaign. Exploitation of comparative advantage
requires that purchasing decisions should be based on commercial criteria. Such
policies can also have a discriminatory effect in favour of national industry (for
example, when contracts are awarded to firms with personal connections to
politicians) and can distort trade patterns as between foreign firms (since some
countries have stricter rules than others on bribing foreign officials to obtain
contracts).

6. Absence of commercial pressures

Barriers to trade in government markets may also be presented by the nature of
government purchasing. In general, government procurement as compared with
private sector procurement is characterised by an absence of market pressures to
seek value for money. Thus there is a danger that public contracts may be placed
with traditional (national) suppliers as a result of “inertia” factors: for example,
purchasers may feel more comfortable dealing with familiar faces; there may be
resistance to new technology; or purchasers may lack the resources to evaluate
products made to unfamiliar specifications. The natural tendency of purchasers to
behave in this way will be counteracted in the private sector by market pressures,
but in the public sector other mechanisms are needed to achieve a commercial
approach. Like corruption, such inefficient practices may affect both foreign and
domestic suppliers, but will have a disproportionate effect on foreign suppliers.

7. Absence of transparency
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A lack of transparency - that is, an absence of the information needed to
compete - is often a problem for those seeking to enter foreign markets. For
example, foreign suppliers need to know the safety regulations applicable to the
products which they sell in all their potential export markets, whether public or
private. However, the problem of transparency is particularly acute with
government procurement. For example, it may be difficult for firms to obtain the
information on procurement procedures and opportunities which they need in
order to overcome the barriers to participation, and these information difficulties
are likely to be particularly acute for firms without a commercial presence in the
purchasing state.

This “information problem” may be made more significant by the fact that
government procurement tends in general to be more bureaucratic than private
procurement because, in particular, of the greater use of regulatory controls to
achieve value for money, and greater concern with preventing corruption. To
some extent this problem of dealing with complex procedural rules might be
overcome by the development of common procedures between different
countries.

Where there is an absence of transparency over the procedures to be applied in
awarding contracts, non-domestic firms or firms offering non-domestic products
or services may also be deterred from participating in government procurement
procedures because they may not have an expectation of being fairly treated due
to considerations (1)-(5) above. In view of the tendency of many governments to
use procurement to promote non-commercial objectives, firms may need specific
assurances on these issues before they are willing to invest in the
bidding/negotiating process.

8. Inefficient procurement procedures

Inefficient procurement procedures also operate as trade barriers. For example, if
there are long delays in making decisions about who has won a contract, or too
many firms are being invited to tender to make investment in the tendering
process worthwhile, the most efficient firms will simply seek business elsewhere
rather than trying to win government contracts.

2.1.4 The benefits of liberalising public procurement markets

Policies to open up government markets to free trade are based on the view that
this can make an important contribution to economic growth because of the size
of these markets. The European Commission recently estimated that public
procurement accounts for 16.3 per cent of the EU’s GDP: European Commission,
A report on the functioning of public procurement markets in the EU: benefits
from the application of EU directives and challenges for the future
(http://ec.europa.eu/internal market/publicprocurement/studies en.htm). In
addition, much government procurement is in sectors in which there is significant
scope for economies of scale through restructuring, such as high-technology
products.

In the 1980s when the European Commission was seeking to invigorate its single
market policy it carried out a detailed study to assess the potential benefits of the
European single market. This study included what is probably the most
comprehensive attempt to assess the extent and nature of the benefits of
opening procurement markets to trade.
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This report assessed the benefits from open procurement for the 12 Member
States of that time in several categories, as set out in the Table, and estimated
that the total quantified benefits amounted to 1/2 per cent of total EU GDP. (The
study attempted to quantify benefits only in the first few categories and not in the
last three as this was considered too speculative). These benefits were expected
to arise particularly in sectors in which the government was a dominant or major
purchaser, in which there were significant entry costs and/or which presented the
potential for economies of scale (with consequent gains from restructuring) - for
example, railways and telecommunications.

Table 1: Benefits of open public procurement

Effect Estimated Saving
(billions of ECUs per
annum)

Static Trade Effect: displacing of domestic products with 4-9

cheaper imports in public markets

Competition effect: from domestic firms lowering prices to 1-3

compete with foreign firms

Restructuring Effect: from the effects of restructuring
(including through take-overs and mergers) leading to | 3-5
economies of scale

Savings for private sector purchasers, as a result of
leverage from public sector purchasers - for example, in | n/a
markets such as construction

Innovation and Growth Effects: through more effective use

of R&D and marketing expenditure e

External Effects: benefits from greater sales outside the EU

as a result of increased competitiveness of EU industry /3

Notes: i. values refer to 1984 prices;
ii. ECU refers to European Currency Unit. This was a basket of currencies of the EU Member
States used as the unit of account for the European Community from 1979-1998. It was
replaced by the euro (at parity) from 1999.

Source: Cecchini, The European Challenge: the Benefits of a Single Market (1988), section
3f

It is important to emphasize a humber of points, however. First, the figures are
mere approximations, and the study itself pointed out the possibility of wide
margins of error. Secondly, the study did not suggest that these savings were
necessarily likely — it merely sought to describe the benefits that would be
achieved if the single market were realized. Thirdly, the analysis did not attempt
to factor in the costs of achieving a single market, such as underemployment of
resources during periods of adjustment.

2.2 Overview of the current key legal instruments:
the TFEU and Directives

The rules on procurement that the EU has created to implement this internal
market policy in public procurement derive mainly from two sources:
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e the Treaty on the Functioning of the European Union (TFEU) [formerly
Treaty establishing the European Community (TEC)], and
e the procurement directives.

As to the former, the TFEU contains general rules that, inter alia, prohibit Member
States from discriminating against other Member States - for example, by
reserving contracts for domestic firms. As we will see, these rules apply in
principle (but with limited exceptions) to all public procurement measures and all
types of government contracts. We can refer to these as the “negative”
obligations of the TFEU. These rules are applicable and enforceable in Member
States without the need for any implementing measures.

However, these TFEU principles alone were considered insufficient to open
procurement markets. In particular, it was considered that it was necessary for
contracts to be awarded by transparent procedures so that authorities awarding
public contracts could not disguise any discriminatory behaviour under a cloak of
discretion. Further, special provisions were considered desirable to ensure that
the rules could be effectively enforced by aggrieved tenderers.

To ensure this, the EU has adopted directives which regulate award procedures
for major contracts - these require, for example, that states should advertise
their contracts across Europe and should award them using only commercial
criteria. It has also adopted special directive on remedies. As we have seen a
directive is a form of legislation which requires each Member State to ensure that
it has appropriate laws in its own legal system to implement the rules of the
directive. Most member States have had to adopt new legislation to give effect to
the obligations contained in these directives. The detailed titles, amendments and
references for all the directives mentioned here are set out in Table 2.
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Table 2: EU Procurement Directives

Public Sector Directive Utilities Directive

Directive 2004/18/EC?, as amended by: Directive 2004/17/EC,*° as amended by:

- Directive 2005/51/EC3, - Directive 2005/51/EC,

- Directive 2005/75/EC?, - Directive 2006/97/EC*?,

- Directive 2006/97/EC?, - Directive 2009/81/EC!3,

- Directive 2009/81/EC®, - Commission Decision 2008/963/EC4,

- Commission Decision 2008/963/EC’, - Commission Regulation213/2008/EC?,
- Commission Regulation 213/2008/EC8, |- Commission Regulation 1177/2009/EC

- Commission Regulation 1177/2009/EC | (on current thresholds)!®
(on current thresholds)®

2 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on
the coordination of procedures for the award of public works contracts, public supply
contracts and public service contracts [2004] O.]. L134/114; and Corrigendum to Directive
2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works contracts, public supply contracts
and public service contracts [2004] O.]. L351/44.

3 Commission Directive 2005/51/EC of 7 September 2005 amending Annex XX to Directive
2004/17/EC and Annex VIII to Directive 2004/18/EC of the European Parliament and the
Council on public procurement [2005] O.]. L257/127.

4 Directive 2005/75/EC of the European Parliament and of the Council of 16 November
2005 correcting Directive 2004/18/EC on the co-ordination of procedures for the award of
public works contracts, public supply contracts and public service contracts [2005] O.J.
L323/55.

5> Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the
field of free movement of goods, by reason of the accession of Bulgaria and Romania
[2006] O.]. L363/107

5 Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on
the coordination of procedures for the award of certain works contracts, supply contracts
and service contracts by contracting authorities or entities in the fields of defence and
security, and amending Directives 2004/17/EC and 2004/18/EC [2009] O.J. L216/76.

7 Commission Decision 2008/963/EC of 9 December 2008 amending the Annexes to
Directives 2004/17/EC and 2004/18/EC of the European Parliament and of the Council on
public procurement procedures, as regards their lists of contracting entities and
contracting authorities [2008] O.J. L349/1.

8 Commission Regulation (EC) No 213/2008 of 28 November 2007 amending Regulation
(EC) No 2195/2002 of the European Parliament and of the Council on the Common
Procurement Vocabulary (CPV) and Directives 2004/17/EC and 2004/18/EC of the
European Parliament and of the Council on public procurement procedures, as regards the
revision of the CPV [2008] O.J. L74/1.

° Commission Regulation (EC) No 1177/2009 amending Directives 2004/17/EC and
2004/18/EC of the European Parliament and of the Council in respect of their application
thresholds for the procedures for the award of contracts [2009] O.]. L314/64.

10 Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004
coordinating the procurement procedures of entities operating in the water, energy,
transport and postal services sectors [2004] OJ L134/1; and Corrigendum to Directive
2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating
the procurement procedures of entities operating in the water, energy, transport and
postal services sectors [2004] O.]. L358/35.

11 Commission Directive 2005/51/EC of 7 September 2005 amending Annex XX to
Directive 2004/17/EC and Annex VIII to Directive 2004/18/EC of the European Parliament
and the Council on public procurement [2005] O.]. L257/127.

12 Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the
field of free movement of goods, by reason of the accession of Bulgaria and Romania
[2006] O.]. L363/107.

13 Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on
the coordination of procedures for the award of certain works contracts, supply contracts
and service contracts by contracting authorities or entities in the fields of defence and
security, and amending Directives 2004/17/EC and 2004/18/EC [2009] O.J. L216/76.
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Remedies Directive Utilities Remedies Directive
Directive 89/665/EEC!’, as amended by: | Directive 92/13/EEC?°, as amended by:
- Directive 92/50/EC®8, - Directive 2006/97/EC?,

- Directive 2007/66/EC'° - Directive 2007/66/EC*?

Drawing inspiration from the directives, the CJEU has also recently ruled that the
TFEU itself, by implication, imposes obligations to award contracts in a
transparent way. In reaching this conclusion, the CJEU has sought to fill the gap
that arises from the fact that some important contracts are excluded from the
directives - since all contracts are subject to the TFEU, the finding that the TFEU
also requires transparent award procedures has effectively brought these
contracts under a similar regime to other contracts (see chapter 3).

2.3 Development of the directives and the 2004
reforms

To understand the current directives and also the references in past CJEU cases it
is useful to know something of the history of the directives. The current
procurement directives were adopted only in 2004, and required to be
implemented in Member States by 1 January 2006. However, procurement

14 Commission Decision 2008/963/EC of 9 December 2008 amending the Annexes to
Directives 2004/17/EC and 2004/18/EC of the European Parliament and of the Council on
public procurement procedures, as regards their lists of contracting entities and
contracting authorities [2008] O.]. L349/1.

15 Commission Regulation (EC) No 213/2008 of 28 November 2007 amending Regulation
(EC) No 2195/2002 of the European Parliament and of the Council on the Common
Procurement Vocabulary (CPV) and Directives 2004/17/EC and 2004/18/EC of the
European Parliament and of the Council on public procurement procedures, as regards the
revision of the CPV [2008] O.J. L74/1.

16 Commission Regulation (EC) No 1177/2009 amending Directives 2004/17/EC and
2004/18/EC of the European Parliament and of the Council in respect of their application
thresholds for the procedures for the award of contracts [2009] O.]. L314/64.

17" Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws,
regulations and administrative provisions relating to the application of review procedures
to the award of public supply and public works contracts [1989] O.]. L395/33.

8 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures
for the award of public service contracts O.]. L209/1.

19 Directive 2007/66/EC of the European Parliament and the Council of 11 December 2007
amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the
effectiveness of review procedures concerning the award of public contracts [2007] OJ
L335/31.

20 Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and
administrative provisions relating to the application of Community rules on the
procurement procedures of entities operating in the water, energy, transport and
telecommunications sectors, [1992] O.]. L76/7.

2! Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the
field of free movement of goods, by reason of the accession of Bulgaria and Romania
[2006] O.]. L363/107

22 Directive 2007/66/EC of the European Parliament and the Council of 11 December 2007
amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the
effectiveness of review procedures concerning the award of public contracts [2007] O.J.
L335/31.
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procedures had been regulated to an extent by similar rules right back to the
1970s: the 2004 directives merely consolidated and amended the pre-existing
legal framework.

The current legal framework has emerged through five distinct phases of
legislative activity and reforms, as follows:

Phase 1 - the 1970s: introduction of a system of regulation for public
works and supplies contracts

The history of the directives regulating contract award procedures goes back to
1971, when a directive was adopted to regulate public works contracts: Directive
71/305/EEC. In 1977 a directive was adopted applying similar rules to public
supply contracts: Directive 77/62/EEC.

Phase 2 - the late 1980s and early 1990s: expansion and
strengthening of the regime in the drive towards the single market
and consolidation of the provisions

The late 1980s and early 1990s saw a wave of reforms of the public procurement
rules. These formed part of the European Commission’s drive to complete the
single market by 1992, which followed the Cecchini report that was referred to
above. This phase saw:

1. Revisions to Directive 71/305/EEC on works and Directive 77/62/EEC on
supplies (in 1989 and 1988 respectively, by Directives 89/440/EEC on
works and 88/295/EEC on supplies), to bring about some improvements to
those directives. The various provisions on works and supplies were
brought together in 1993 in two consolidated texts (which also introduced
some small amendments); Directive 93/36/EEC on supply contracts and
Directive 93/37/EEC on public works contracts;

2. Extension of the regulatory system to works and supply contracts awarded
in previously excluded “utilities” sectors in 1990, by Directive 90/531/EEC;

3. Extension of the regulatory system to public services contracts in 1992, by
Directive 92/50/EEC and to services contracts awarded by utilities in 1993,
by Directive 93/38/EEC;

4. Adoption of the two directives on remedies referred to above (in 1989 for
the public sector and 1992 for the utilities sector).

Phase 3 - 1997: co-ordination with the WTO’s Government
Procurement Agreement

In a third round of legislation the directives on award procedures were amended
in light of the fact that the EU and its Member States had become party to the
new WTO Agreement on Government Procurement (GPA). This was done by two
directives Directive 97/52/EC, for the public sector, and Directive 98/4/EC,
amending the Utilities Directive. Under the GPA the EU and Member States
provide access to EU procurement markets to certain third countries (e.g. the
USA and Japan) whilst those countries in turn undertake similar obligations
towards Member States (and to each other). The GPA does not, however, govern
the relationship of the EU Member States inter se - for example, the access of

56



German or French firms and products to the UK market; this is dealt with by the
TFEU and directives. In some respects the GPA gave access to EU market on
terms that were more favourable than the access to EU firms given by the
directives — meaning that in some cases firms from (non-EU) GPA Parties could
have received more favourable access to the markets of EU states under the GPA
than Member States enjoyed in relation to each other! The 1997 directives were
enacted to prevent this (e.g. by adding to the directives certain obligations found
in the GPA but not previously in the directives). They also aimed to ensure that
entities complying with the directives automatically comply with the GPA.

Phase 4 — 2004: consolidation and amendment

Immediately prior to the 2004 directives the main directives were thus:

1. Directive 93/36 on public supply contracts;

2. Directive 93/37 on public works contracts;

3. Directive 92/50 on public services contracts;

4. Directive 93/38 on utilities contracts (works, supplies and services);

5. Directive 89/665 on remedies for contracts governed by Directives 93/36,

93/37 and 92/50; and
6. Directive 92/13 on remedies for contracts governed by Directive 93/38
(utilities).

In the 1990s an extensive reform programme occurred, leading to substantial
revisions and consolidation. In 1996 the European Commission produced a Green
Paper, Public Procurement in the European Union: Exploring the Way Forward to
launch a debate on public procurement policy. This publication did not, however,
envisage wide-ranging changes. Rather, the Green Paper stated that “"A complete
legislative framework has been set in place of public procurement” and that “A
period of stability in this framework is desirable and it is not therefore intended to
make any fundamental change”. What the Green Paper did was to identify a
number of issues for consideration, that focused mainly on ensuring that entities
applied the existing rules and that firms were able to take advantage of them.
The Commission apparently expected these issues to be addressed mainly
through practical measures or limited legislative revisions e.g. facilitating market
access through information and training. However, the process did ultimately lead
to significant changes to the existing legal framework as the responses to the
Green Paper suggested strongly a need for this, and this was accepted in the
Communication issued in 1998 as a follow-up to consultations on the Green
Paper. In this Communication, Public Procurement in the European Union the
Commission stated that legislation was needed for two main reasons. One was to
“simplify” the current complex rules, both by clarification and, where necessary,
amendment. The other was to introduce increased flexibility to take account of
“new practices or market reality”.

After a lengthy legislative process (nearly four vyears), involving many
amendments to the original proposals and including a conciliation procedure, two
new directives were adopted. These are Directive 2004/18 covering most public
sector contracts and Directive 2004/17 covering utilities contracts - often
referred to together as the “legislative package”. The basic approach and
provisions of these are the same as the old directives and thus much of the old
case law remains relevant. However, many important changes were introduced.

These changes can be classified into three groups, according to the objectives of
the changes, as follows:

1. Amendments for the purpose of simplification and clarification. In

particular, the three public sector directives - the Works, Supply and
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Services Directives - were consolidated into a single directive, and past
rulings of the CJEU have been written expressly into the directives.

2. Amendments to provide increased flexibility for Member States.
New measures in this respect included, in particular, new provisions on
framework agreements in Directive 2004/18, a new competitive dialogue
procedure in Directive 2004/18; provisions to encourage and facilitate
electronic procurement, including electronic auctions; and exemptions
from Utilities Directive 2004/17 for entities and activities in competitive
markets.

3. Other amendments, including to enhance transparency. These
included changes to enhance transparency (for example, by requiring
weighting and disclosure of weightings for award criteria) and some other
important changes (for example, changes to the rules on specifications,
including to make reference to European standards optional rather than -
as before — compulsory).

Despite these simplifying provisions the rules remain complex and detailed.

The main changes in each group are summarised in the Tables set out in the
Appendix to chapter 2.

Phase 5 - post-2004: Further expansion and strengthening of the EU
regime

Since the adoption of the 2004 legislative package the EU has completed or
commenced certain other initiatives for strengthening the procurement regime. In
particular:

1. It has adopted Directive 2007/66/EC (hereafter 2007 Amending Remedies
Directive). As noted above, this directive amends the two Remedies
Directives and, in particular, strengthens the remedies available to
aggrieved firms to enforce the procurement rules;

2. It has adopted Directive 2009/81/EC on contracts, which is a specific
directive to govern contracts in the field of defence and security (and
amending Directives 2004/17/EC and 2004/18/EC) (to be considered in
chapter 9 below);

3. The European Commission has considered new legislation to regulate
concession arrangements, which are largely excluded from the current
directives (see further chapter 4 below).

2.4 The purpose of the rules governing contract
award procedures: the means for achieving a free
market

As we have observed above, the objective of the EU’s public procurement rules is
to achieve an internal market in public procurement. We have outlined above the
key legal instruments that it uses to achieve this and the kind of obligations that
they impose. However, there is some confusion over the precise means by which
the EU does, and can in law, seek to achieve this internal market. An
understanding of this can be important for interpreting specific developing EU
provisions.

One means of opening up markets to trade is to harmonise procurement
procedures simply for the sake of a common approach - it is considered that
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foreign suppliers are more likely to bid for contract when they are familiar with
the procedures involved. This facilitation of trade through harmonisation for its
own sake is the main aim of the UNCITRAL Model Law on Procurement of Goods,
Construction and Services, for example®. Interestingly, although the EU regime
on procurement has certainly had a substantial effect in bringing about greater
commonality of procurement procedures between Member States, the
development of common procedures is not per se the justification given for the
EU regime (and in fact it is questionable whether the EU legislature has legal
powers to harmonise EU laws simply for the trade effect that follows from
common laws).

On the other hand, it is clear that the EU regime seeks to develop the internal
market through at least three means.

1. Prohibiting discrimination in public procurement. As we have seen
above, this is done by the TFEU itself, and non-discrimination provisions
are also included in explicit provisions in the directives, as we will see later
below.

2. Requiring Member States to award contracts through procedures
that are transparent, to prevent them from concealing discriminatory
behaviour behind a cloak of subjective decision-making. This has always
been the primary aim of the directives. Thus, whilst the recitals to the first
directive on works (Directive 71/305/EEC) refer merely to the need for ‘co-
ordination of national procedures’, later recitals refer to this purpose: see
Directive 77/62/EEC (the original coordination directive on public supply
contracts), stating the need for transparency ‘allowing the observance of
[the prohibition on measures restricting imports] to be better supervised’
and Directive 89/440/EEC (amending Directive 71/305/EEC on public
works, referring to the need to improve transparency ‘in order to be able
to monitor compliance with the prohibition of restrictions [on freedom of
establishment and freedom to provide services] more closely’. The
requirement for transparency in public contracts under the TFEU has been
implied by the CJEU for the same purpose, namely to allow monitoring for
compliance with non-discrimination rules (see chapter 3 below).

3. Removing certain restrictions on access to the market - even, in
certain cases, non-discriminatory restrictions - that are
disproportionate in light of their objectives. For example the Public
Sector Directive contains a limited list of evidence that purchasers may
require from firms to assess their technical capacity, in order to limit the
burden of participation (see chapter 6 below).

Another possible objective for the regime has also been suggested, which can be
considered more debatable:

4. To ensure that Member States obtain “value for money” in
procurement. This requires some further discussion.

Value for money in obtaining the goods, works and services required for
governmental activities is an important objective - probably the most important
objective - of most national regimes on public procurement. National systems
generally seek to achieve value for money by requiring public purchasers to use
procedures that are broadly similar to those in the EU directives, in particular by

23 On this see S. Arrowsmith and C. Nicholas, “The UNCITRAL Model Law on Procurement:
Past, Present and Future”, chapter 1 in Arrowsmith (ed.), Public Procurement Regulation in
the 21 Century: Reform of the UNCITRAL Model Law on Procurement (Eagan, MN: West,
2009).
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requiring a publicly-advertised competitive award process. The Commission has
sometimes suggested that ensuring value for money is an objective of the EU
procurement regime. For example, in its recent Communication concerning
Corporate Social Responsibility: a business contribution to sustainable
development (COM (2002) 347 final.) in the section on public procurement policy
(section 7.5), the European Commission refers to previous Communications on
social and environmental issues in public procurement, stating that these clarify
how the EU regime allows public purchasers to take account of such issues ‘whilst
at the same time ensuring respect of the principle of value for money for
taxpayers and equal access for all EU suppliers’ (emphasis added).

Better value for money in public purchasing is certainly one of the benefits
intended to follow from the internal market, and, in particular, from the
procurement directives - for example, because of lower prices obtained from
suppliers from other Member States. On the other hand, the EU procurement
rules are not directed at achieving value for money per se in a way that is
separate from internal market objectives. Ensuring the wise expenditure of public
money and improving the quality of public services are not per se objectives that
the EU is, in general, competent to pursue, and general power to implement
policies to this effect cannot be found in the powers to adopt secondary legislation
derived from Articles 53(1), 62 and 11 TFEU (ex Articles 47(2), 55 and 95 TEC),
on which the procurement directives are based. Saving public expenditure and
improving the quality of services simply do not in and of themselves contribute to
the creation of an internal market.

A more specific argument to support the view that the EU regime is - or, at least,
can be - concerned to ensure value for money might be that an internal market
can only work if public purchasers behave ‘efficiently’ in choosing the best
supplier. The “Invisible Hand” of the market can work to allocate resources
effectively, including in international trade, only if purchasers that seek value for
money actually do so effectively, and only in these circumstances will the most
efficient firms survive and develop, ensuring that the benefits of competition in
the market are realised. It can be argued that whilst commercial pressure
ensures that private sector firms obtain their requirements from the most
competitive source, this cannot be assumed to be the case with the public sector,
even if it does not engage in discriminatory behaviour. Thus, it might be argued,
it is necessary to regulate the award of contracts in the public sector to ensure
efficient behaviour.

Is this objective of ensuring efficient public procurement to ensure, in its turn,
effective allocation of resources through the market an objective of EU
procurement policy?

So far as the TFEU is concerned, the CJEU has stated that the purpose of the
positive obligation to advertise is to ensure monitoring of the obligation not to
discriminate (and, later, equal treatment). The CJEU itself has not mentioned
value for money as being a purpose of the TFEU rules.

As for the directives, as we have just seen above the recitals to the earlier
directives indicate clearly that they aim at supporting the obligation not to
discriminate through transparency and removing barriers that prevent suppliers
from other Member States from accessing the market - and the recitals to
Directive 77/62 clearly treat competition as a means for creating the
transparency needed to prevent non-discrimination, and not as a means to obtain
value for money:

“Whereas that prohibition [on free movement in the TFEU (ex-TEC)] should be
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supplemented by the coordination of the procedures relating to public supply
contracts in order, by introducing equal conditions of competition for such
contracts in all the Member States, to ensure a degree of transparency allowing
the observance of this prohibition to be better supervised”

Whether the directives and the competitive procedures that they require might be
considered as concerned with ensuring value for money as a means to efficient
allocation of resources has never been carefully analysed by the CJEU.

In favour of the view that the directives are not concerned with this, it is possible
to cite the Opinion of Advocate General Jacobs in Case C-19/00, SIAC
Construction Ltd v County Council of the County of Mayo (“*SIAC")** (para.33 of
the Opinion):

“...the main purpose of regulating the award of public contracts in general is to
ensure that public funds are spent honestly and efficiently, on the basis of a
serious assessment and without any kind of favouritism or quid pro quo
whether financial or political. The main purpose of Community harmonisation
is to ensure in addition abolition of barriers and a level playing-field by, inter
alia, requirements of transparency and objectivity” (emphasis added).

This contrasts the objective of efficient spending with the more limited internal
market objective. This view also finds support in several cases that emphasise the
purpose of the directives in preventing discrimination when interpreting the scope
of entities and contracts covered: if one aim of the directives was to ensure value
for money it would be expected that this would also be taken into account in
analysing their scope: Case C-380/98, R v HM Treasury ex parte University of
Cambridge (“University of Cambridge”)?®, para.16, cited in many later cases.
Some of these refer to avoiding risk of preference and the possibility of a body
being guided by considerations other than economic ones (e.g., Case C-470/99
Universale-Bau®®, para.52; Case C-237/99, Commission v France®’), but it
appears that this refers to non-economic considerations deriving from preference
- the actual analysis in the cases focuses on the risk of discrimination.

It can be argued that the view of the current directives as being concerned with
value for money is, however, supported by Recitals 5 and 12 of the Public Sector
Directive and Utilities Directive respectively. These state that the directives seek
to integrate environmental protection into the procurement regime as required by
Article 11 TFEU (ex-article 6 TEC) ‘whilst ensuring the possibility of obtaining the
best value for money’.

We have so far considered what is the intended purpose for which the directives
were adopted. It might also be argued, however, that the EU does not have legal
competence to legislate to ensure value for money under the single market
provisions. This may be invoked only to i) support the four freedoms (free
movement of goods, freedom to provide service, free movement of workers, and
free movement of capital) or to ii) eliminate appreciable distortions of
competition: Case C-376/98, Germany v Parliament and Council’®. It seems open
to question whether legislating for value for money relates to either objective.

2% Case C-19/00, SIAC Construction Ltd v County Council of the County of Mayo (“SIAC")
[2001] ECR I-7725.

25 Case C-380/98, R v HM Treasury ex parte University of Cambridge (“University of
Cambridge”) [2000] ECR I-8035.

26 Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering GmbH
(EBS) (“Universale-Bau”) [2002] ECR I-11617.

27 Case C-237/99, Commission v France [2001] ECR 1-939.

28 Case C-376/98, Germany v Parliament and Council [2000] ECR 1-8419.
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The means by which EU law can, or does, intend to achieve an internal market
may be relevant when interpreting the scope of the current directives, or
determining the possible scope of future EU legislation. To give some examples to
illustrate this point:

If ensuring value for money is an objective of the directives, then this
principle might be taken into account in deciding matters such as what is a
body governed by public law that is covered by the directives (see chapter
4 below), or the extent to which Member States can make changes to
contracts once awarded. (In fact (as noted above) the CIEU has not
considered value for money when addressing the first of these questions,
but only whether the body in question might be influenced to discriminate
against industry from other Member States).

If ensuring value for money is not an objective of the directives, then the
balance between commercial considerations (price, quality etc) and what
can be called “horizontal” considerations in procurement (that is, use of
procurement to promote social and environmental objectives) can be
considered not to be addressed by the directives. This would mean, for
example, that the balance between social and commercial considerations
would be entirely for Member States who could, thus, for example, give a
weighting of 90% to the former if they wished, in applying the directives’
rules on award criteria. However, if value for money is considered an
objective of the directives, the CJEU might decide to interpret the rules on
award criteria (and other rules) as placing significant limits on the weight
that can be given to social considerations. This subject is considered
further in chapter 11 below.

If value for money is not, whether directly or more indirectly (as a means
to ensure efficient allocation of resources), within EU competence the EU
could not legislate to require Member States to use electronic auctions. It
does not do this at present; the directives merely require that if Member
States choose to use auctions they should do so in the (transparent)
manner laid down in the directives. Whether the EU could require Member
States to use auctions if it considered that this was an effective
procurement method that all Member States should use depends on
whether or not it has the power to regulate for “value for money” reasons.
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Appendix to chapter 2: Summary of the 2004 changes to the
directives

2004 changes: simplification and clarification

1.

Consolidation of the rules in the three previous directives on public sector
works, supplies and services) (93/37, 93/36 and 92/50).

Removal of some anomalous differences between works, supplies and
services contracts (for example, the overall pricing ground of negotiated
procedure extended to supplies). However, some differences remain (e.g.
in using negotiated procedures for research and development contracts).

Re-ordering of provisions so as to present in the order of the steps of an
award procedure.

Simplification of the financial thresholds for applying the directives, by
expressing all thresholds in Euros and reducing the number of different
thresholds.

Inclusion of reference in all cases to the EU’s special nomenclature for
public procurement, the Common Procurement Vocabulary (CPV), to
describe which contracts are covered or excluded by various provisions.
(However various other nomenclatures are still retained and are
authoritative).

Express inclusion of significant CJEU interpretations (for example, the
requirement for award criteria to be linked to the subject matter of a
contract).

Clarification of other points (such as the position of contracts made for the
purpose of more than one activity).

Express inclusion of the general principles of equal treatment, non-
discrimination and transparency, which the CJEU has held to underlie the
directives, in the directives in the same manner for all contracting
authorities/contracts.
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2004 changes: increased flexibility

1. Addition of competitive dialogue procedure to Directive 2004/18, in order
to provide a more flexible award procedure for awarding complex
contracts (aimed particularly at contracts for privately financed
infrastructure).

2. Inclusion of explicit provisions to authorise and regulate framework
agreements (arrangements for repeat purchases) in Directive 2004/18,
providing legal certainty and greater controls over use.

3. Addition of provisions to encourage and facilitate electronic procurement
(one of the main drivers of the reforms), in particular to:

- ensure that electronic communications can be used for most
communications and that procuring entities can, if they choose,
require economic operators to use electronic means;

- control use of electronic means to prevent them from operating as
a barrier to access;

- reduce the minimum time limits in award procedures to take
account of the time saved using electronic means;

- provide explicitly for electronic auctions, and regulate their
operation. Probably auctions were already allowed, but the new
provisions provide legal certainty;

- introduce a new mechanism for repeat standard purchases, “the
dynamic purchasing system”.

4. Addition of new provisions on central purchasing bodies, extending the
possibilities for regulated entities to purchase from other government
bodies without following the directives.

5. Introduction of exceptions/exclusions for utilities that are subject to

competitive pressures and therefore considered likely to procure in a
commercial manner without regulation:

- exclusion of the liberalised telecommunications sector;

- a new definition of “special and exclusive rights” that removed from
the Utilities Directive private entities operating in sectors open to
competition;

- introduction of a new mechanism (“Article 30 exemption”) providing
for the Commission to exclude entities engaged in activities that
are open to competition.

Extension of the exemptions under the Utilities Directive applying to
affiliated undertakings and joint venture in some important respects, in
particular to allow their use for works and supplies contracts as well as
services.

Addition of the possibility for reserving contracts for sheltered workshops
or sheltered employment programmes for handicapped persons.

For Directive 2004/18, extension of exemptions from competition to allow
use of exemptions previously found only for utilities (for purchasing
supplies from a commodity market and for purchasing from bankrupt etc
suppliers on particularly advantageous terms).
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2004 changes: other key amendments

1. Addition of the postal services sector to the list of sectors covered by the
utilities rules.

2. Introduction of a requirement for public bodies to exclude from public
contracts firms convicted of certain criminal offences connected with
organised crime, money laundering, fraud on the EU and corruption in
public contracts.

3. Revision of the rules on technical specifications, including to make
reference to European standards optional (previously compulsory for non-
utilities contracts).

4. Addition of new transparency requirements requiring weighting of award
criteria and disclosure of weightings and disclosure of criteria for selection.

5. For Directive 2004/18 (but not Directive 2004/17) addition of explicit
provisions on conducting the negotiated procedure with a notice.

6. Addition of an explicit obligation to take account of the complexity of the
contract and time needed to tender when setting time limits.

7. Addition of explicit new rules on confidentiality of information.

8. Addition of explicit rules on the form of communications in general, to
ensure, inter alia, that the form used does not present a barrier to trade.

9. Addition of certain new obligations on utilities to provide information to

tenderers (found already in the rules for other entities).

65




CHAPTER 3: THE TFEU RULES:

3.1 The prohibitions on discrimination and other
trade restrictive measures

3.1.1 Introduction

Most public procurement contracts are governed by the TFEU (ex-TEC). Certain
provisions of the TFEU prohibit, in general, government action which
discriminates against firms or products from other Member States, and this
includes discriminatory public procurement. As we have already mentioned
above, these principles of the TFEU have direct effect - that is, they are binding
on Member State governments and enforceable against them. It should also be
stressed that these TFEU provisions apply in principle to all contracts awarded by
public bodies. This includes those contracts which are outside the scope of the EU
procurement directives (for example, because their value is below the financial
thresholds for the EU directives to apply: see chapter 4 below).
The most important are:
e Article 34 TFEU (ex Article 28 TEC) on free movement of goods (formerly
Article 30);
e Article 56 TFEU (ex Article 49 TEC) on freedom to provide services
(formerly Article 59); and
e Article 49 (ex Article 43 TEC) on freedom of establishment (formerly
Article 52).
Note that the numbers of the TFEU articles have changed since the time of the
cases which refer to the old numbers given in brackets above or, in some cases,
to different Article numbers from even earlier versions of the Treaty.

! See further S. Arrowsmith, The Law of Public and Utilities Procurement (2" ed) (2005,
London: Sweet & Maxwell), chapter 4; S. Arrowsmith and P. Kunzlik, "EC Regulation of
Public Procurement”, chapter 2 (pp.55-107) in Arrowsmith and Kunzlik (eds), Social and
Environmental Policies in EC Procurement Law: New Directives and New Directions (2009,
Cambridge: CUP); P. Braun, “A Matter of Principle(s): the Treatment of Contracts Falling
Outside the Scope of the European Public Procurement Directives” (2000) 9 Public
Procurement Law Review 39; A. Brown, “Seeing Through Transparency: the European
Court’s Case Law on the requirement to Advertise Public Contracts and Concessions under
the EC Treaty” (2007) 16 Public Procurement Law Review 1; European Commission,
Commission Communication on the Community law applicable to contract awards not or
not fully subject to the provision of the Public Procurement Directives, 23.6.2006; P. Horijk
and M. Meulenbelt, "A Bridge Too Far: Why the European Commission’s Attempts to
Construct an Obligation to Tender outside the Scope of the Public Procurement Directives
should be Dismissed” (2005) 14 Public Procurement Law Review 123; M. Kruegner, “The
Principles of Equal Treatment and Transparency and the Commission Interpretative
Communication on Concessions” (2003) 12 Public Procurement Law Review 181; D.
McGowan, “Clarity at Last? Low Value Contracts and Transparency Obligations (2007) 16
Public Procurement Law Review 274; F. Neumayr, “Value for Money v. Equal Treatment:
The Relationship Between the Seemingly Overriding National Rationale for Regulating
Public Procurement and the Fundamental EC Principle of Equality of Treatment” (2002) 11
Public Procurement Law Review 215; P. A. Trepte, Public Procurement in the European
Union (2007, Oxford: OUP), pp. 3-27; S. Treumer and Werlauff, “The Leverage Principle:
Secondary Law as a Lever for the Development of Primary Community Law” (2003) 28(1)
E.L.Rev 124; F. Weiss, Public Procurement in European Community Law (1993, London:
Athlone Press), p. 18-32.
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The TFEU also forbids Member States from giving assistance to industry (“state
aid”), except in certain circumstances. The award of a public contract may
constitute unlawful state aid under the TFEU when the contract is not in the
nature of a commercial transaction - for example, when the state pays a
contractor a higher price than the market price.

3.1.2 Article 34 (ex Article 28) on free movement of goods

Article 34 TFEU (ex Article 28 TEC) prohibits “all quantitative restrictions on
imports and all measures having equivalent effect” between Member States.
Quantitative restrictions refer to, in particular, measures such as quotas on
imports. The CJEU has ruled that measures “having equivalent effect” to
quantitative restrictions include all measures “which are capable of hindering,
directly or indirectly, actually or potentially, intra-Community trade”: Case 8/74,
Procureur du Roi v Dassonville? (“Dassonville”).

As well as applying to measures that affect the whole of the domestic market -
for example, technical regulations that set safety standards that products must
meet before they can be imported into the market at all - Article 34 TFEU (ex
Article 28 TEC) (like the other TFEU provisions on free movement) applies to
measures that affect only the public procurement market.

Article 34 TFEU (ex Article 28 TEC) covers three types of measures. These may
need to be distinguished from each other for some purposes in applying the law -
although as we will see, it is not quite clear whether these distinctions still have
much, or any, significance.

1. Measures that discriminate directly between domestic and imported
products.

A first type of measure covered is a measure that applies a different rule to
imported and domestic products. Such measures are sometimes referred to as
distinctly applicable measures, and this kind of discriminatory treatment as direct
discrimination. An example outside the procurement context would be a technical
regulation requiring that all imported furniture should meet fire safety standards
which are not also applied to domestic products.
In the case of public procurement examples of this kind of measure would be:

e A decision to buy certain products only from the domestic market;

e A policy which gives a preference to domestic products, such as a price

preference.

This principle was applied in public procurement in the CJEU Case 21/88, Du Pont
de Nemours Italiana SpA v Unita Sanitaria Locale No.2 Di Carrara ("Du Pont de
Nemours”)®. This case involved a reservation of certain supplies contracts
awarded by Italian authorities for firms from the underdeveloped Mezzorgiorno
region of southern Italy which offered products processed at least partly in the
region. This constituted direct discrimination in favour of Italian products as
against those from other Member States, since only Italian products could benefit
from the reservation. The CJEU indicated that such a measure was a measure
having equivalent effect to a quantitative restriction under Article 34 TFEU (ex

2 Case 8/74, Procureur du Roi v Dassonville (*Dassonville”) [1974] ECR 837.
3 Case 21/88, Du Pont de Nemours Italiana SpA v Unita Sanitaria Locale No.2 Di Carrara
(“Du Pont de Nemours”) [1990] E.C.R. I-889.
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Article 28 TEC) - and violated the TFEU as it could not be justified by any
exceptions to Article 34.

A later example is found in Case C-243/89, Commission v Denmark ("Storebaelt™)*, in
which the CJEU held contrary to Article 34 TFEU (ex Article 28 TEC) a clause in a
Danish construction contract requiring the use of Danish materials as far as
possible.

2. Measures which apply equally to domestic and imported products but
which have the effect of favouring domestic products as against
imports

Article 34 TFEU (ex Article 28 TEC) also covers measures which apply equally to
domestic and imported products (sometimes referred to as “indistinctly
applicable” measures) but which have the effect of favouring domestic products
as against imports - that is, measures which are discriminatory in their effect
(sometimes referred to as indirect discrimination).

Article 34 TFEU (ex Article 28 TEC) has been applied to an indirectly
discriminatory measure relating to the supply in public procurement in, for
example, Case 45/87 Commission v Ireland ("Dundalk")5.

This case concerned a specification requiring pipes for construction works to
conform to an Irish standard. This applied to domestic and imported products
alike. However, in practice it had a greater impact on imported products - only
one firm, an Irish firm actually produced pipes complying with the standard - and
it was regarded as involving indirect discrimination that was a hindrance to trade.
The CJEU also concluded that such a hindrance to trade could not be justified
under any of the derogations and limitations on Article 34 TFEU (ex Article 28
TEC). (It is particularly notable that the justifications of the need to ensure the
quality of the pipes was such that there was no threat to the quality of drinking
water (with potential adverse health effects) and to ensure compatibility with
existing pipes in the network did not require that pipes should necessarily meet
the precise Irish standard in terms of the way the pipes were made - pipes that
were equivalent in these aspects of health protection and compatibility would
have been equally suitable, even if the pipes were not made in exactly the same
way).

3. Measures that have an equal impact on domestic and imported
products

Article 34 TFEU (ex Article 28 TEC) even covers some measures that are
indistinctly applicable and that are equal in their impact on domestic and
imported products - that is, which are not even discriminatory in their effect.

At one time the CJEU appeared to be developing a principle that Article 34 TFEU
(ex Article 28 TEC) applies to all national measures that might hinder imports -
even if they had an equal impact on domestic products. This case law appeared to
suggest that all types of national rules that could affect the access of products to
a Member State market would be caught by Article 34 TFEU (ex Article 28 TEC),
and would thus be allowed only if they could be specifically justified under one of
the specific TFEU derogations to Article 34 TFEU (ex Article 28 TEC) (health,

4 Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR I-3353.
5 Case 45/87, Commission v Ireland ("Dundalk") [1988] ECR 4929.
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security etc) or as “mandatory requirements” (see section 3.1.5 below on these
derogations and limitations). Such rules range from technical regulations -
concerning the quality and safety of products, their impact on the environment
etc - through to all kinds of rules that affect sale of products, such as the
permitted opening hours of shops, rules on how products may be advertised,
rules restricting sale of products to persons above a certain age, etc.

However, a concern developed that such a broad scope for Article 34 TFEU (ex
Article 28 TEC), meaning that all such rules would potentially have to be justified
by national governments before the courts, would unreasonably restrict the
remaining regulatory autonomy of Member States, clog up at the courts, and
catch many cases having little connection with intra-Community trade.

This led the CJEU to reconsider its broad approach in the Joined Cases C-267/91
and C-268/91, Keck & Mithouard (“Keck”)®. In this case the CJEU drew a
distinction between two types of measures hindering trade.

i) Measures that relate to the characteristics of the products in question e.g.
regulations on the environmental standards or safety levels that products
must meet before they can be imported. These are considered to have the
greatest potential impact on imports of any kind of government measures.
The CJEU stated in Keck that measures of this kind are covered by Article
34 TFEU (ex Article 28 TEC) whether discriminatory or not i.e. even when
they have an equal impact on domestic and imported products.

ii) ‘Selling arrangements’ - for example, rules on opening hours of retail
outlets. These were considered to have less potential impact on imports.
The CIEU stated that they will not be considered to fall within Article 34
TFEU (ex Article 28 TEC) when they have an equal impact on domestic and
imported products, but only if they are directly or indirectly discriminatory.

In public procurement the CJEU has held that Article 34 TFEU (ex Article 28 TEC)
applies to a measure - a specification — concerning the characteristics of products
(that is, a measure of type i) above) in Case C-359/93, Commission v
Netherlands ("UNIX")’. In that case the CJEU held that a requirement to use the
‘UNIX’ operating system in a contract for an information technology system
infringed Article 34 TFEU (ex Article 28 TEC) even though it did not favour
domestic products either directly or indirectly - it excluded firms using systems
other than 'UNIX’. This is consistent with the approach in Keck. (Note that we will
also consider it, as with the Dundalk case, in chapter 5 below).

It is not necessarily the case, though, that all nhon-discriminatory specifications in
procurement can be considered as falling within Article 34 TFEU (ex Article 28
TEC). It can be pointed out that in the UNIX case the purchaser was excluding
systems that could have been equally suitable for its operational requirements,
since it did not even accept systems that were totally equivalent in every way.
This seems clearly to be a hindrance to access to the market. However, it could
possibly be argued that specifications in procurement that set the purchaser’s
requirements - for example, the level of quality or environmental performance
required in a project — do not hinder access to the market but merely define the
market - specify what the government wants - and should not be treated as
hindrances to trade. The policy rationale for this would be that such procurement
decisions — unlike technical regulations on product characteristics that regulate
entry into the general market - do not generally have a sufficiently significant
impact on trade to be worthy of bringing within the Keck rule on product
characteristics.

% Joined Cases C-267/91 and C-268/91, Keck & Mithouard (*Keck”) [1993] ECR I-6097.
7 Case C-359/93, Commission v Netherlands ("UNIX") [1995] ECR I-157.
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However, it is quite possible that the CJEU will consider any specification on
product characteristics to be a hindrance on trade that must be justified. If so, it
will mean that every aspect of a specifications has to be potentially justified
before the courts as necessary to meet some public interest such as health,
environmental protection etc (in accordance with the rules on justification
discussed at 3.1.5 below).

The importance of this, and the potential to generate litigation, will depend on
whether the TFEU catches even individual procurement decisions or whether it is
limited to general practices in public procurement - something considered in
section 3.2 below.

What about non-discriminatory procurement measures that are not concerned
with product characteristics but with other things - for example, qualifications of
supplier, whether technical or financial capability to fulfil the contract, or related
to other matters (such as the supplier’s record on equal opportunities)? Neither of
two types of measures referred to in Keck — those relating to the characteristics
of products, and “selling arrangements” - seem apt to refer to these kinds of
measures, so it is not clear how they might be treated under the Keck doctrine.

3.1.3 Article 56 TFEU (ex Article 49 TEC) on freedom to
provide services

Article 56 TFEU (ex Article 49 TEC) is concerned to open the market for nationals
of one Member State who wish to provide services (including construction) in
another, whilst based in their home State. It covers both those who wish to base
themselves temporarily abroad (for example, a consultant travelling to work on a
project in another State) or send their employees abroad, as well as those who
propose to carry out services in other States whilst remaining in their home
State. The provision prohibits a Member State from preventing EU enterprises
from other Member States from providing services within its territory. This
includes restricting their participation in government contracts.

As with Article 34 TFEU (ex Article 28 TEC), Article 56 TFEU (ex Article 49 TEC)
may be infringed by three types of measures:

1. Measures that discriminate directly on grounds of nationality of the
service provider

An example of this would be a rule that prohibits all foreign bidders from
providing a particular type of consultancy service in the market.

In the context of public contracts Article 56 TFEU (ex Article 49 TEC) is infringed
by measures that - for example - give preferential treatment to domestic bidders
on services contracts, reserve public services contracts for domestic firms or
apply qualification conditions to firms from other Member States that are not also
applied to domestic firms (for example, requiring non-domestic firms, but not
domestic firms, to register on a special “approved” list as a condition of
participating in public contracts). An actual example is found in Case C-360/89,
Commission v. Italy®. In this case the CJEU held contrary to Article 56 TFEU (ex
Article 49 TEC) Italian legislation requiring contractors for certain public works
contracts to reserve a proportion of the works for subcontractors who had their

8 Case C-360/89, Commission v. Italy [1992] ECR I-3401.
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registered office in the region of the works - this discriminated directly against
potential sub-contractors established outside Italy (it being irrelevant that some
firms established in Italy were also affected).

2. Measures which apply equally to domestic firms and those from other
Member States but which have the effect of favouring domestic firms

Like Article 34 TFEU (ex Article 28 TEC), Article 56 TFEU (ex Article 49 TEC)
applies also to indirectly discriminatory measures - here measures which apply
equally to domestic firms and those from other Member States but which have
the effect of favouring domestic firms. Examples from the case law in the area of
public procurement of services include:

e Case C-360/89, Commission v Italy, already mentioned above. In this
case the CIJEU held to be contrary to Article 56 TFEU (ex Article 49 TEC)
Italian legislation giving preferences - in selecting contractors to tender -
to consortia and joint ventures involving the participation of firms whose
main activity was in the region of the works. This was held to favour
enterprises established in Italy, which were more likely than other
enterprises to have their main activities in the region concerned.

e Case C-3/88, Commission v Italy ("Re Data Processing”)’. This case
concerned Italian legislation limiting participation in contracts for certain
data processing systems to firms whose shares were wholly or mainly in
Italian public ownership. The CJEU ruled this to be discriminatory and
contrary to Article 56 TFEU (ex Article 49 TEC): although in theory non-
Italian firms might be owned by the Italian government, in practice all
data processing firms in Italian public ownership at that time were Italian.

e Case C-234/03, Contse and others v Ingesa (“Contse”)!°. This case
concerned a contract to provide home respiratory treatment and other
assisted breathing techniques, in which the CJEU considered that various
conditions and criteria concerning the service provision i) were hindrances
to trade under Article 56 TFEU (ex Article 49 TEC) and ii) could not be
justified. These were: a requirement that at the time of tendering the
tenderers should have an office open to the public in the capital city of the
province in which the service was provided; an award criterion giving
preference to tenderers with offices open to the public in other specified
towns in the province; an award criterion giving preference to tenderers
with oxygen producing, conditioning and bottling plants within 1000
kilometres of that province; and a provision that, in the event of a tie on
points under the other award criteria, the contract was to be awarded to
the firm previously supplying the service.

Article 56 TFEU (ex Article 49 TEC) also covers any limitations on bringing the
provider's own labour force into the host state in order to work on the contract -
Article 56 TFEU (ex Article 49 TEC) generally requires that firms are permitted to
bring their existing workers (or they will be at a disadvantage against domestic
firms, in not being able to use their own workers). This is illustrated by Case C-
113/89, Rush Portuguesa v. Office national d'immigration ("Rush Portuguesa”)*?,
in which the CJEU ruled to be unlawful requirements that foreign nationals
working on contracts in France should either hold a special permit or be recruited
through the national labour office. Although the case concerned a public works
contract, the requirement was general; obviously, though, similar restrictions

° Case C-3/88, Commission v Italy ("Re Data Processing") [1989] ECR 4035.

10 case C-234/03, Contse and others v Ingesa (“Contse”) [2005] ECR I-9315.

11 Case C-113/89, Rush Portuguesa v. Office national d'immigration (“Rush Portuguesa”)
[1990] ECR I-1417.
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applying only to government contracts are equally unlawful. Thus in the
Storebaelt case a clause requiring use of Danish labour as far as possible in a
contract for the construction of a bridge was also held to be contrary to Article 56
TFEU (ex Article 49 TEC). It should be noted that such limitations will also
generally infringe Article 45 TFEU (ex Article 39 TEC) on free movement of
workers (although this was not so in Rush Portuguesa because this provision was
not at that time in effect in relation to the Portuguese workers concerned).

3. Measures that have an equal impact on domestic and non-domestic
firms

In its general case law on Article 56 TFEU (ex Article 49 TEC) the CJEU has taken
the approach that al/l measures that have an impact on trade in services are
prima facie covered, even when these do not discriminate directly or indirectly
against service providers from other Member States (Case C-384/93, Alpine
Investments B.V. v Minister van Financien (“Alpine Investments”)!?). In other
words, the CJEU takes the view that in general any measures that hinder trade in
services are prima facie caught by Article 56 TFEU (ex Article 49 TEC), and are
allowed only if they can be justified by TFEU derogations on public interest
requirements (as discussed below). In contrast with its position in the Keck
jurisprudence governing trade on goods, which was discussed above, the CIEU
has not yet restricted this general approach. It is not clear whether it will do so.

This approach seemed also to be applied by the CJEU in relation to procurement
in the case of Contse, where the CIEU simply repeated the general statements
made in cases such as Alpine Investments that treat all measures hindering
access to service markets as caught by Article 56 TFEU (ex Article 49 TEC). The
CJEU seemed to assume in that case that any kind of restrictions on access to
public contracts - such as conditions on the qualifications of bidders - must be
justified (which will include showing that the measure was necessary and
proportionate). For example, an authority might decide to set a condition that a
firm should have 20 years experience to bid for a contract to provide accountancy
services. If justification is necessary, this would be very difficult to justify on any
grounds of quality etc, and probably would thus breach the TFEU, even though it
is a condition which affects domestic and foreign firms in the same way.
(However, it can be pointed out that all the measures considered in Contse had a
greater impact on non-domestic firms than on domestic firms i.e. were indirectly
discriminatory).

In public procurement, the rule that even non-discriminatory measures that
restrict access to procurement contracts are allowed only if justified can also be
based on the (controversial) general principle of “equal treatment” which the
CJEU has held to apply in public procurement, which is concerned with all kinds of
unequal treatment between tenderers and tenderers, not just those based on
nationality.

3.1.4 Article 49 TFEU (ex Article 43 TEC) on freedom of
establishment

Article 49 TFEU (ex Article 43 TEC) is concerned with the freedom of persons from
one State to set up business ("establish") on a permanent basis in another State:
States must allow persons from other Member States both to establish in their
territory and to operate under the same conditions as nationals.

12 Case C-384/93, Alpine Investments B.V. v Minister van Financien [1995] ECR I-1141.
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Measures that restrict access to public contracts for such persons may infringe
this provision: see, for example, Re Data Processing case above, which concerned
Italian legislation limiting participation in certain data processing contracts to
firms wholly or mainly in Italian public ownership. This contravened Articles 49
and 56 TFEU (ex Articles 43 and 49 TEC): although non-Italian firms could be
owned by the Italian government, in practice all data processing firms in Italian
public ownership were Italian, and the provision thus discriminated against non-
nationals, both those established in Italy (Article 49 TFEU (ex Article 43 TEC))
and those in other Member States (Article 56 TFEU (ex Article 49TEC).

3.1.5 Derogations and limitations on the TFEU rules
3.1.5.1 Introduction

As mentioned above, a measure considered a hindrance to trade under Article 34,
49 or 56 TFEU (ex Article 28, 43 or 49 TEC, respectively) is not automatically
prohibited. It is recognised that there are many legitimate reasons that states
may wish to restrict to their markets - for example, to prevent the import of
products that are not safe or which damage the environment - and that the
interest in free access to the market must be balanced against these other
interests. The question of exactly how this balance between trade and other
national interests should be struck is one of the most difficult for trade regimes.

There are two types of justification that may be relied on under the free
movement rules: explicit derogations and implicit limitations.

3.1.5.2 Explicit derogations

First, the TFEU provides for certain explicit exceptions “derogations” from its
provisions.

Article 36 TFEU (ex Article 30 TEC) allows Member States to derogate from Article
34 TFEU (ex Article 28 TEC) on grounds of ‘public morality, public policy or public
security, the protection of health and life of humans, animals or plants; the
protection of national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial policy’.

Use of the derogations is subject to a number of conditions.

First, any discrimination is justifiable on objective grounds (for example that it is
not ‘arbitrary discrimination’) and that it does not imply a ‘disguised restriction on
trade’. This latter condition is directed at ensuring that measures taken ostensibly
on permitted grounds such as health protection are not really taken with a motive
of protecting national industry.

Secondly, the measure must satisfy a “proportionality test”. This requires that
any restriction on trade is proportionate in that it is both:

i) a measure that is suitable to promote the objective sought - that is
there must be a reasonable connection between the measure and
its objective; and

ii) a measure that is necessary to achieve that objective. A measure is
only necessary if it is no more restrictive of trade than necessary.
This entails that the objective to be achieved could not be attained
by some other approach which is less restrictive of trade. It also
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entails that the measure should not have an excessive effect on
trade in light of the significance of the objectives sought.

The margin of discretion that the courts give to Member States in making
judgements on all these questions will vary according to the nature of the case
and interest (and is sometimes hard to predict). For example, in cases involving
national security - especially defence - the court is inclined to give Member
States more discretion to judge (e.g. what is a suitable measure and whether it
has an excessive impact on trade in the light of the objective pursued) than in
other cases.

Articles 52 and 62 TFEU (ex Articles 46 and 55 TEC) provide for express
derogations from Articles 49 and 56 TFEU (ex Articles 43 and 49 TEC) on grounds
of public policy, public health or public morality. (Article 52 sets out these
derogations for Article 49 and Article 62 then provides for the same derogations
for Article 56 by cross reference to Article 52). Although the list does not include
everything mentioned in Article 36 TFEU (ex Article 30 TEC), the additional
grounds mentioned there can be relevant as grounds of general interest, as
discussed below. Similar conditions regarding justification apply. For Articles 49
and 56 TFEU (ex Articles 43 and 49 TEC) there is also a further derogation under
Articles 51 and 62 TFEU (ex Articles 45 and 55 TEC): Articles 49 and 56 TFEU (ex
Articles 43 and 49 TEC) do not apply to activities that “are connected, even
occasionally, with the exercise of official authority”.

There are also certain other exceptions in other article of the TFEU. One of the
most important in relation to procurement is Article 346(1)(b) TFEU (ex Article
296(1)(b) TEC). This provides that Member States may take the measures that
they consider necessary for their essential security interests which are connected
with the production of or trade in “arms, munitions and war material” - for
example tanks and missiles. The scope of this derogation and others relevant to
defence procurement are considered in chapter 19.

3.1.5.3 Implicit limitations: general interest requirements

Even when no explicit TFEU derogation applies, the CIJEU has recognised that a
measure will not infringe Article 34 TFEU (ex Article 28 TEC) where the measure
can be justified on the basis of one of a number of other public interest grounds -
referred to as “mandatory requirements” - recognised by the CJEU. These include
protection of consumers, environmental protection, the effectiveness of fiscal
supervision and improvement of working conditions. This is a non-exhaustive list
which the CJEU may add to if it considers it appropriate to recognise a particular
interest. Such measures are also subject to the proportionality principle. Articles
49 and 56 TFEU (ex Articles 43 and 49 TEC), similarly, are inapplicable when
measures can be justified by general interest considerations recognised by the
CJEU. In the context of Article 56 TFEU (ex Article 49 TEC) these are generally
referred to as either imperative requirements or objective justifications (rather
than by the term mandatory requirements).

The traditional view has been that all these general interest requirements may be
used only to justify indistinctly applicable measures - that is, those that do not
draw a direct distinction between domestic and imported products (see Du Pont
de Nemours case). However, many commentators have argued that this is
illogical. In Case (C-379/98, PreussenElektra AG v Schleswag AG
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(“PreussenElektra”)!®* the CJEU accepted that environmental protection could
justify even distinctly applicable measures. However, the judgment is not clear
whether the CJEU’s ruling was based on environmental protection being a special
case, or a more general rejection of the view that distinctly applicable measures
can be justified as general interest requirements. Even if this the latter is correct
in principle, however, it will be difficult to justify distinctly applicable measures in
practice, since generally there will be indistinctly applicable measures available
that are adequate to achieve the objective sought.

3.1.5.4 Derogations in public procurement cases

It is important to note that in public procurement the mere fact that the subject
matter of a contract is concerned with one of the general interest requirements
will not mean that the measure is outside the TFEU. This point was made clearly
in Re Data Processing.

In this case, as we have seen above, the CIJEU held unlawful, as contrary to
Articles 49 and 56 TFEU (ex Articles 43 and 49 TEC), Italian legislation providing
that only firms with the majority of their shares in Italian public ownership could
be eligible for certain contracts to supply data processing systems to the Italian
government. Italy suggested that because some of the systems related to the
functions of public security (such as systems concerned with the fight against
organised crime) and health (systems concerned with health-care service),
measures relating to these contracts were exempt from Article 34 TFEU (ex
Article 28 TEC). This argument was, however, rejected. As Advocate General
Mishco pointed out, it must be shown that the prohibition on participation of firms
not in Italian ownership would actually prejudice the relevant interest, such as
public security or public health. This can be considered as an example of the
requirement under the proportionality test for the measure to be suitable (that is,
to have a reasonable connection with the objective sought).

The case of PreussenElektra provides one example of how a justification may
apply in a procurement case. That case involved an application for a preliminary
ruling from the CJEU concerning German legislation that required electricity
supply undertakings to purchase electricity from renewable sources within their
area of supply, at prices above economic value, with the aim of improving the
competitive position of producers of electricity from renewable sources. The CJEU
ruled that prima facie these measures fell within Article 34 TFEU (ex Artcile 28
TEC), but concluded that there was no violation of Article 34 TFEU (ex Article 28
TEC), in view of the environmental objectives of the measure and its objectives of
protecting health. This seemed to imply that the provision could be justified both
by environmental considerations under the mandatory requirements principle and
under the health derogation of Article 36 TFEU (ex Article 30 TEC), including that
it met the proportionality test.

The “security” derogation under Article 36 TFEU (ex Article 30 TEC) is also
significant in practice in public procurement. Authorities might invoke this to
protect the confidentiality of security-related information (such as details of
criminal or terrorist activity, or details of defence purchases) or where there is a
need to ensure the safekeeping of sensitive supplies, such as equipment which
could be useful to criminals or drugs. However, the scope of such arguments is
limited by the proportionality test, as is indicated by some cases that have come
before the CJEU.

13 Case C-379/98, PreussenElektra AG v Schleswag AG (“PreussenElektra”) [2001] ECR I-
2099.
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Thus:

e In Re Data Processing the CJEU rejected an argument by the Italian
government that the need for confidentiality in relation to data to which
providers would have access justified restricting contracts to firms in
Italian public ownership. The CIEU considered that this could be achieved
by less restrictive measures, in particular by imposing a duty of secrecy
on the provider's staff with possible criminal sanctions. The CIJEU
considered that the effectiveness of such measures would not be affected
by whether or not the company was under Italian public ownership.

e In Case C-324/93, The Queen v Secretary of State for the Home
Department, ex parte Evans Medical and MacFarlan Smith (“Evans
Medical”)'* the CJEU suggested that the interest in preventing
unauthorised diversion of drugs purchased by public authorities could be
safeguarded adequately by a measure that was less restrictive of trade -
that is, by taking into account a firm's relative abilities to apply security
measures as a criterion in awarding the contract. (This case concerned
the application of the proportionality test to derogations under the Public
Sector Directive but the reasoning is equally applicable to the TFEU).

This suggests that confidentiality and security concerns of this type do not
generally justify restricting contracts to one, or a specially selected small group,
of providers.

As already mentioned, however, it is possible that the CJEU may take a less strict
approach to the proportionality test when applying the security derogation from
the TFEU to defence-related measures. This issue is considered in chapter 9.

Other cases where the CJEU has rejected the possibility of justifications in public
procurement are Du Pont De Nemours and Case C-360/89, Commission v Italy.

In Du Pont De Nemours, as we have seen, the CIJEU rejected the possibility of
justifying legislation providing for preferential treatment for products made in
underdeveloped regions of the state concerned. The CJEU considered that such
measures do not fall within Article 36 TFEU (ex Article 30 TEC) since the aim of
regional development is not concerned with any of the interests (health, security
etc) referred to in that Article (para.15 of the judgment). The CJEU considered
that such legislation cannot be justified by reference to any "“mandatory
requirements”: it stated that these do apply to directly discriminatory measures,
but only to those applicable to domestic and imported products without distinction
(para.14). As we have just seen above, this principle that mandatory
requirements may not be used to justify distinctly applicable measures may no
longer apply since PreussenElektra (although this is not entirely clear).

However, even if this is not the case, there may be other reasons why such
measures cannot be justified, which were given by Advocate General Lenz in that
case. First, he stated that regional development measures cannot be justified by
reference either to the Article 36 TFEU (ex Article 30 TEC) derogations or
mandatory requirements, since this is an “economic” objective and economic
objectives cannot be justified (paras.42 and 45 of the Opinion). Secondly, he
considered the fact that the achievement of the objective of the procurement
measure - regional development - is guaranteed by other machinery under the
TFEU - namely the provision of authorised state aid under Article 107 TFEU (ex
Article 87 TEC), is also a reason why such a measure cannot be justified as a
mandatory requirement (para.45 of the Opinion).

14'C-324/93, The Queen v Secretary of State for the Home Department, ex parte Evans
Medical and MacFarlan Smith (“"Evans Medical”) [1995] ECR I-563.
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Case C-360/89, Commission v Italy, as we have also seen, concerned Italian
provisions on public works requiring: i) that the main contractor for certain public
works contracts should reserve a percentage of the work for undertakings whose
registered office was in the region where the works were to be carried out; and ii)
that where more than 15 contractors sought to be invited to tender for a works
contract in deciding which contractors to invite authorities should give preference
to consortia and joint ventures which included undertakings carrying out their
main activity in the area where the works were to be executed. The CJEU held
these contravened Article 56 TFEU (ex Article 49 TEC). Italy argued that such
measures were justified as they were intended to assist SMEs. However, the CJEU
stated that such considerations were not covered by TFEU derogations or reasons
of general interest, citing two cases in which it had ruled that economic objectives
cannot provide derogations.

The general principle relied on to some extent in both these cases, hamely that
economic objectives cannot form a basis for justifying measures that hinder
access to the market, can be criticised.'®

SME development, for example, is an important element of national and EU
policies for ensuring competitiveness, and policies directed at this that hinder
trade in the short term should be assessed on their merits. It seems clear that
the decision in Case C-360/89, Commission v Italy is correct on its facts, as the
policy was wholly disproportionate to any objective of SME development - for
example, in that sub-contracting did not have to be to SMEs and was limited to
firms in a particular region. Further, the decision in Du Pont de Nemours can be
considered as correct even without the general rule against economic
derogations, because of the specific machinery in the TFEU for dealing with
regional development through state aid, as stated by the Advocate General. It
can be argued, however, that SME policies, and also other industrial policies that
hinder trade but have objectives compatible with the underlying principles of the
single market, should be considered on a case by case basis on their merits
rather than ruled out automatically by a general principle that rejects any
economic derogations - even if it is unlikely that many such policies can be
justified. (Note that Article 173 TFEU (ex Article 157(1) TEC) entrusts the EU and
Member States with securing the conditions for the competitiveness of EU
industry ‘in accordance with a system of open and competitive markets’
[emphasis added]).

3.2 Do the free movement rules apply to all
individual procurement decisions?

155, Arrowsmith [“Application of the EC Treaty and Directives to Horizontal Policies: a
Critical Review”, chapter 4 (pp.147-248) in Arrowsmith and Kunzlik (eds), Social and
Environmental Policies in EC Procurement Law: New Directives and New Directions (2009,
Cambridge: CUP)] suggested that "...such a general principle is too unsophisticated and
needs to be nuanced. This so-called principle was first adopted to preclude economic
objectives that were clearly incompatible with the scheme of the Treaty. It provides a neat
way to encapsulate the principle that Treaty derogations cannot be used to justify
objectives that are ‘mere’ protectionism or objectives that merely address the broad social
or political consequences of inequality or economic decline in certain areas or activities.
However, other policies that are economic in the sense of affecting industrial development
- or, indeed, other financial or commercial interests of the state - should not be caught by
a general principle that automatically precludes justification”.
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It can be noted that in many past cases the CJEU seems to have assumed that
the TFEU rules apply even to individual contracts (e.g. in the Telaustria case®®) -
even though as a general rule the TFEU has been considered to apply only to
“measures”, requiring a decision or conduct of a general nature (Case 21/84,
Commission v France'’). Thus, failing to apply the TFEU rules on non-
discrimination even to a single contract, or failing to advertise even a single
contract, might violate the TFEU. It is not clear whether or not this strict position
involves a mere oversight of the general case law, or whether the CJEU
consciously adopted such a position in order to ensure more stringent regulation
of public procurement.

Whether or not a general practice is required, it appears that there is now some
limit on the application of the TFEU (at least under Articles 49 and 56 TFEU (ex
Articles 43 and 49 TEC)), in that the TFEU obligations will apply only to contracts
that are considered of “certain cross-border interest” — that is, of interest to firms
from other Member States. This was stated in:
e Case C-507/03, Commission v Ireland (“An Post”)'8, concerning the
transparency obligation; and
e Joined Cases C-147/06 and C-148/06, SECAP and Santorso v Comune di
Torino (“SECAP”)'°, which applied the same approach to the non-
discrimination obligation — even though this test of cross border interest
had not been mentioned previously by the CJEU outside the context of the
new “transparency” obligation.

Furthermore, when the Commission brings a violation of EU procurement law
before the CJEU, and this is based on an act of the administration (such as failure
to advertise contracts by procuring entities, or discrimination against firms from
other Member States) rather than inadequate legal rules, a declaration that the
state has failed to fulfil its obligations can be made only by showing a general
practice of a consistent and general nature. This was indicated recently in a public
procurement case, Case C-489/06, Commission v Greece®°.

3.3 The equal treatment principle

In two Communications on procurement, the Commission put forward the view
that there is a general equal treatment principle under the TFEU that is similar to
that under the directive and applies to all discriminatory treatment, not just
discrimination on grounds of nationality. (See European Commission,
Interpretative Communication on Concessions under Community Law [2000] O.J.
C121/2 and European Commission, Commission Communication on the
Community law applicable to contract awards not or not fully subject to the
provision of the Public Procurement Directives, 23.6.2006).

The jurisprudence cited by the Commission for its arguments based on the
principle of equality (the Storebaelt case and Case C-87/94, Commission v
Belgium (“*Walloon Buses”)?!) was in fact concerned with a principle of equal
treatment derived from the directives, not from the TFEU itself. In particular,
whilst the Commission in its arguments in the Walloon Buses case sought to

16 Case C-324/98, Telaustria Verlags GbmH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG (“Telaustria”) [2000] ECR I-10745.

17 Case 21/84, Commission v France [1985] ECR 1355.

18 Case C-507/03, Commission v Ireland (“An Post”) [1997] ECR 1-9777.

19 Joined Cases C-147/06 and C-148/06, SECAP and Santorso v Comune di Torino
(“SECAP") [2008] ECR I-3565.

20 Case C-489/06, Commission v Greece [2009] ECR I-1797.

2! Case C-87/94, Commission v Belgium (*Walloon Buses”) [1996] ECR I-2043.
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locate the principle in issue in the TFEU rather than the directives, the CJEU in
that case deliberately based its findings of the effect of the principle on the
directives alone. Many academics have taken the view that no such principle
exists under the TFEU, which imposes only an obligation not to treat firms
unequally on grounds of nationality**. This seemed to be supported by previous
CJEU case law, which had never recognised a general principle of equal treatment
under the TFEU.

However, recent CJEU jurisprudence accepts the Commission’s view that such a
general principle exists in the public procurement context: see, in particular, Case
C-410/04, ANAV v Comune di Bari and AMTAB Servizio (*ANAV”)?® para.20,
where the CJEU seemed to clearly accept this. If this is correct, it seems to mean
that even non-discriminatory procurement measures are caught by the TFEU in
the area of public procurement, even to the extent that they are not caught in
other fields of activity under the Keck principle (as was discussed above).

It appears that this principle will apply in a similar way to the equal treatment
principle under the directives: see further the material on the directives in
chapter 6, section 1.

In addition, the CJEU now appears to be using the equal treatment principle to
impose for contracts outside the directives obligations on specific issues that are
very similar to the explicit obligations applying under the directives. This was
particularly notable in SECAP. This case effectively applied many of the directives’
detailed rules on how to treat “abnormally low tenders” (those that appear
uneconomic and therefore present a risk that the contractor will default) to
contracts below the directive’ thresholds.

3.4 Publicity and competition under the TFEU under
the obligations of transparency

3.4.1 The transparency obligation in Telaustria

For a long time it was assumed that the impact of the TFEU on public
procurement was merely to prohibit positive measures that restrict access to
contracts, such as discriminatory conditions for participating or discriminatory
award criteria, as discussed above.

However, Telaustria suggested that certain positive obligations apply under the
TFEU, including an obligation to advertise contracts. The case concerned a
services concession contract which the CJEU held to be outside the directives (see
further chapter 4, material on concessions below). However, the CJEU further
stated that the TFEU non-discrimination principle implies an obligation of
transparency entailing “a degree of advertising sufficient to enable the services
market to be opened up to competition and the impartiality of the procurement
process to be reviewed” (para.61-62 of the judgment).

22 See, for example, S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed)
(2005, London: Sweet & Maxwell), at 4.16; P. Braun, “A Matter of Principle(s): the
Treatment of Contracts Falling Outside the Scope of the European Public Procurement
Directives” (2000) 9 Public Procurement Law Review 39.

23 Case C-410/04, ANAV v Comune di Bari and AMTAB Servizio ("ANAV"”) [2006] ECR I-
3303.
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3.4.2 What does transparency involve?

It is not clear what is necessary to satisfy the requirement of transparency in the
context of concessions (which were the subject of Telaustria), or in the context of
other contracts that are outside the directive but covered by the TFEU, namely
non-priority services contracts and below-threshold contracts (see below).

e First, it is not clear whether contracts must be advertised in Europe-wide
media, such as the Official Journal.

e Secondly, it is not clear what the required extent of advertising is. It
seems unlikely that each individual contract needs to be advertised since,
for some covered entities this is not even required by the directives: a
general notice of contracts or a notice of a qualification system will suffice
(see chapter 7 below).

e Third, it is not clear what obligations follow after the contract has been
advertised - whether a formal competition must be held and, if so, in what
form. There have been some cases on this issue since Telaustria, but so
far they have not clarified the matter to any great extent since they have
concerned total failure to advertise the contract. In Case C-231/03,
Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti
(“"Coname”)?** the CJEU suggested, first, that there is not necessarily an
obligation to hold a tender, and that all the detailed obligations of the
procurement directives will not apply. However, the CJEU’s decision in
SECAP seems to support the Commission’s view that when a procuring
entity compares offers from different firms obligations apply that are
similar in many respects to those of the directive, although not identical.?

The European Commission has set out its own views on what obligations apply in
its two Interpretative Communications referred to above, one on Concessions,
and one on Contract awards not or not fully subject to the provision of the Public
Procurement Directives.

According to the Commission the obligations for most contracts include not just
an obligation to advertise but also an obligation to hold a competition (although
not necessarily a formal tender). According to the Commission the competition
must be held in accordance with the general principle of equal treatment, similar
to that of the directives (see further the section on equal treatment above), which
includes requirements for things like reasonable time limits, disclosure of award
criteria etc similar to those found in the directives - though it considers that not
all of the rules in the directives will apply in the same way under the TFEU.

The Commission’s views on the scope of regulation under the TFEU are
controversial. The most recent Communication on Contract awards not or not
fully subject to the provision of the Public Procurement Directives has been the
subject of a legal challenge by the German government for the reason, inter alia,
that it involves “legislation”, which is beyond the powers of the Commission - the
complaint is that the Commission is setting out detailed legal rules that have no

24 Case C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti
(“Coname”) [2005] ECR I-7287.

25 For summary and analysis of the key statements of the Advocates General see also A.
Brown, “Seeing Through Transparency: the European Court’s Case Law on the requirement
to Advertise Public Contracts and Concessions under the EC Treaty” (2007) 16 Public
Procurement Law Review 1.
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foundation in the text or case law of the TFEU (Case T-258/06, [2006] O.]. C-
179/2, CJEU judgment of 20 May 2010%°).

Even if there is no obligation to advertise and hold a competition in a particular
case, the equal treatment principle will no doubt apply to govern the conduct of
any competition that is held, and may involve again many obligations similar to
those in the directives.

3.4.3 To which contracts does the transparency obligation
apply?

The question has also arisen as to what obligations, if any, apply to other
contracts outside the directive. Telaustria concerned concessions which are
important contracts that are clearly of interest to cross-border trade. But what of
contracts:

e below the financial thresholds of the directives;

e non-priority services contracts; and

e contracts which the directive itself exempts from the obligations of

advertising and competition (e.g. on grounds of urgency).

Such contracts were deliberately omitted from the directives in part because it
was considered that they are NOT always of interest to cross border trade. (Note:
the concept of non-priority services contracts is explained in chapter 4 below).

Non-priority services contracts

It now appears clear that a transparency obligation may apply to non-priority
services, but only if they are shown to be of “certain cross-border interest”. This
was decided in An Post case. The Irish government had given a contact for
provision of services relating to welfare payments to An Post, the Irish postal
service, without any advertising. The CJEU stated that a transparency obligation
applies to non-priority services contracts where there is a “certain” cross border
interest. (However, it also concluded there had been no violation of transparency
shown in the present case since the Commission had not proven that there was
cross border interest in the contract).

This creates much uncertainty since authorities must decide on a case by case
basis whether a contract is of cross border interest, and the criteria for deciding
and proving this are not yet elaborated by law (although some guidance was
provided in the SECAP case).

Below-threshold contracts
What about contracts below the directives’ financial thresholds?

The application of the TFEU to individual contracts below the directive’s
thresholds was doubted in the Opinion of Advocate General Sharpston of 18
January 2007, in Case C-195/04, Commission v Finland®*’. The AG's view was
basically that although there is in principle an obligation to publicise such
contracts under the Telaustria principle, the content of that obligation to publicise
is very much within the discretion of Member States, not the CJEU. The Opinion
implies also that the Commission cannot challenge the award of individual
contracts of a value below the thresholds before the CJEU, but should limit itself

26 Noted by A. Brown in (2007) 16 Public Procurement Law Review NA84.
27 Case C-195/04, Commission v Finland [2007] ECR I-3351.
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to challenging general national rules on publicity if it thinks them insufficient. The
CJEU did not address the issue, however, since it found the proceedings
inadmissible.

However, recent case law tends to support the view that positive obligations of
transparency do apply to below-threshold contracts in principle.

Thus in Case C-412/04, Commission v Italy’® the CJEU stated that where a
contract with a value below the applicable financial threshold “is of certain cross-
border interest”, the direct award of that contract (i.e. award without any
advertising) amounts to indirect discrimination against undertakings located in
other Member States contrary to Articles 49 and 56 TFEU (ex Articles 43 and 49
TEC), unless justified by objective circumstances. This seems to imply that some
degree of positive action is necessary even for contracts below the thresholds of
the directives, although the CJEU did not discuss Telaustria specifically. As with
non-priority services contracts the CJEU seems to adopt a requirement of cross-
border interest, to be applied on a case-by-case basis and thus leading to the
same uncertainty as applies with non-priority services contracts.

In addition, in Case C-220/06, Asociacion Profesional de Empresas de reparto y
Manipulado de Correspondencia v Administracién General del Estado®® the CJEU
stated that if the contract in the case concerned was below the directive’s
threshold an award without competition could contravene the TFEU obligations of
equal treatment and transparency (para.88). Obligations of the kind found in the
directives were also applied to below-threshold contracts in the SECAP case
(although referring to the equal treatment principle rather than transparency).

Contracts excluded from the directive’s obligations of advertising and
competition

The directive itself exempts entities from the obligations of advertising and
competition in certain circumstances for contracts that are in principle covered by
the directives (e.g. on grounds of urgency: see chapter 6 below on the negotiated
procedure without a notice). Advocate General Stix-Hackl in the Coname case
(para.79) urgency could be taken into account, indicating that the CJEU might
take its inspiration from the directives to some extent in determining the limits of
the TFEU obligation - and this view has been endorsed by other Advocates
General. She also suggested that other factors reflected in the directive’s
exclusions (mentioning the exclusion of certain services contracts awarded to
entities with exclusive rights: see chapter 4 below) might be taken into account.
We can note that the “implied” exclusion for on-house contracts first developed
by the CJEU in relation to the directives has also been applied to the TFEU’s
transparency obligation: see section 3.5 below.

3.4.4 Critique

There has been extensive academic criticism of the transparency principle as
developed in Telaustria. The main criticisms are:

1. That it exceeds the bounds of acceptable judicial interpretation and
amounts to legislative activity that undermines the proper division of
responsibility between legislative and judicial branches of the EU (and is
particularly inappropriate since the rules created are directly contrary to

28 Case C-412/04, Commission v Italy [2008] ECR I-619.
29 Case (C-220/06, Asociacién Profesional de Empresas de reparto y Manipulado de
Correspondencia v Administraciéon General del Estado [2007] ECR 1-12175.
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specific decisions of the legislature to exclude certain types of contracts
from detailed regulation);
2. That it creates significant uncertainty for procuring entities, Member
States and tenderers: and
3. Potentially, at least, it imposes unreasonable constraints on Member
States freedom of action to ensure value for money etc in the manner they
think fit for contracts excluded by the directives — especially since judges
are ill-suited to balance the different policy considerations involved in
public procurement.
However, despite the criticism of the Telaustria®®, it was later confirmed by a
Grand Chamber of the CJEU in the Coname case®..

The transparency principle means that it may be very important to decide which
private entities, such as private utilities, are subject to the TFEU obligations.
Some of these entities are regulated by the Utilities Directive because they are
considered to be subject to state influence: see chapter 7 below. However, those
operating in commercial markets are exempt under an exemption in Article 30 of
the Utilities Directive (this point is covered further in chapter 7). Obviously if they
are still subject to positive obligations under the TFEU many of the benefits of the
proposed exemption will be lost.

30 Above note 16.
31 Above note 24.
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Impact of the TFEU on public procurement: summary of key points
RESTRICTIONS ON TRADE

1. The TFEU free movement provisions Article 34, 49 and 56 TFEU (ex Article
28, 43 and 49 TEC, respectively) prohibit measures that discriminate
directly or indirectly against firms/products from other Member States,
unless justified for some good reason of public interest (e.g.
environmental reasons).

Examples are:
e Reserving contracts for domestically made products (direct
discrimination) e.g. Du Pont de Nemours case;
e A requirement for products to be made to a national standard, unless
this merely implements a European standard (indirect discrimination)
e.g. Dundalk case.

2. The TFEU free movement provisions also prohibit some measures that
hinder access to the public procurement market even though these have
the same impact on both domestic products/firms and those from other
Member State. (Again they are allowed, though, if justified by the public
interest).

Definitely in this category is a specification that excludes products that can meet
the government’s functional needs e.g. UNIX case.

It is not yet clear, however, what other sorts of measures fall into this category -
this is a grey area. However, quite possibly all restrictions on access to services
contracts are caught e.g. qualification conditions. It is probably best to assume
that this is the case!

3. Reasons that states can use to justify restrictions are of two types:

a. Explicit exceptions in the TFEU (e.g. health, security);

b. Exceptions implied by the CIJEU - sometimes referred to as
mandatory requirements or general interest requirements (e.g.
environmental considerations). It is not entirely clear whether all
these implied exceptions can be wused to justify direct
discrimination, though.

However, economic protectionism, such as protecting national employment, can
never be a justification for restrictions on trade (Du Pont de Nemours case)

4. The courts are quite strict in allowing use of both the express and implied
exceptions. They are allowed only for measures that pass a proportionality
test. Two important aspects of this test are:

a. The measure must not have the intention of favouring national
firms or products (it must be not “disguised discrimination”);

b. The measure is not allowed if its objective could have been
achieved in some other way that is less restrictive of trade: e.g.
Evans Medical case.

5. Probably these rules only apply to contracts of certain cross border
interest (SECAP).
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Impact of the TFEU on public procurement: summary of key points cont’d

POSITIVE OBLIGATIONS: TRANSPARENCY

1.

2.

4.

The free movement rules also require a degree of transparency in
awarding contracts to help monitor that the above restrictions on
discrimination etc are observed: Telaustria case.

This can apply to contracts that are outside the procurement directives (as
well as to contracts that are covered) e.g.

e Concession contracts (Telaustria);

e Non-priority service contracts (An Post case);

e Below-threshold contracts (Case C-220/06).

However, transparency is only required for contracts that are of “certain
cross border interest”: An Post case.

Transparency requires some degree of publicity. It is not clear what else is
required - but in SECAP the CJEU was willing to apply most of the
directive’s abnormally low bid rules (based on equal treatment) showing a
willingness to look at the directives in defining obligations.
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3.5 Application of the TFEU rules to “in-house”
arrangements

A recent important issue in practice has been how the TFEU rules apply when a
public body wishes to award contracts to companies that it has set up itself,
which may be wholly owned subsidiaries or which may be owned both by the
public body and by private investors.

The CJEU has ruled that “in-house” arrangements, whereby a public body does
work with its own internal resources, are not covered by the TFEU rules (and so
need not be advertised etc under the Telaustria principle), and that a subsidiary
company can be considered “in-house” for this purpose even when it is a
separate legal entity from the public body, under certain conditions: see, in
particular, Case C-458/03, Parking Brixen v Gemeinde Brixen (“Parking
Brixen”)*2. However, these are strictly applied. They are the same conditions that
apply when deciding whether an entity is an “in-house” entity for the purpose of
applying the directives. On this see further the material on the public
procurement directives in chapter 4.

3.6 To which entities do the TFEU rules apply?

Article 34 TFEU (ex Article 28 TEC) does not apply to persons generally, but (it is
implied) only to actions by public bodies.

The scope of Article 34 TFEU (ex Article 28 TEC) in this respect was discussed in
the Buy Irish case. In this case the CJEU ruled that Article 34 TFEU (ex Article 28
TEC) applied to a “Buy Irish” campaign conducted by a private company limited
by guarantee, where its management committee was appointed by public
authorities and its objectives set by those authorities, and it was government
funded. This might indicate that Article 34 TFEU (ex Article 28 TEC) applies prima
facie to the procurement of those entities covered by the public sector
procurement directives as “contracting authorities” (on the definition of these see
chapter 4). It would appear at least to apply to the state, and local and regional
authorities, and to bodies that are within the definition of bodies governed by
public law because they are financed or appointed by the state. Whilst the CIJEU
did not mention bodies supervised by the state, it seems likely that these will be
covered: it is quite possible that in practice the CJEU will look at the definitions in
the procurement directives to guide it in determining the scope of the TFEU itself
in this respect, both in a positive sense - which entities are covered - and a
negative sense (which are not) - especially as it has applied the same definition
to “in-house” contracting under the TFEU and the directives. Article 34 TFEU (ex
Article 28 TEC) also applies to regulation of activities (professional activities etc)
by bodies to which such regulation is delegated and left by the state.

Even if a body is not sufficiently connected with the state for its procurement in
general to be subject to Article 34 TFEU (ex Article 28 TEC), direct state
involvement in the measure may led to the TFEU being applied - at least to the
action of the state itself - for example, where the state orders a private firm to
discriminate.

32 Case C-458/03, Parking Brixen v Gemeinde Brixen (“Parking Brixen”) [2005] ECR I-
8585.
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It is logical that the TFEU provisions on services and employment should have the
same ambit. However, there is some suggestion in the cases that they may be
wider. In particular, in Case C-281/98, Roman Angonese v Cassa di Risparmio di
Bolanzo SpA (“Angonese”)* the CJEU ruled that Article 39 E.C. on free movement
of workers applies to employment decisions of individual private employers as
well as to the exercise of collective powers affecting employment. However, this
ruling is arguably either confined to discrimination in employment or will not be
applied in future: in the later Case C-309/99, Wouters and others v Algemene
Raad van de Nederlandse Order van Advocaten (“Wouters”)3* on Articles 49 and
56 TFEU (ex Articles 43 and 49 TEC) the CJEU merely indicated that these articles
apply to collective regulation of activities — as is well accepted as a delegated
function of the state - without any suggestion that these articles apply to private
acts generally.

It has never been determined how far the TFEU applies to procuring entities that
are public undertakings or private entities that enjoy special or exclusive rights
for the purpose of regulation under the Utilities Directive, but which are not
“contracting authorities”. It can be noted that Article 106 TFEU (ex Article 86
TEC) contains special provisions on such companies but their precise application
is not yet determined by the CJEU (the scope of regulation of these entities is
considered in chapter 7).

There are also other EU rules that apply, in a loose sense, to the public sector but
not the private sector - for example, on the direct effect of directives and on
state responsibility in proceedings in the CJEU under Article 258 TFEU (ex Article
226 TEC). The CJEU has not made it clear whether or not these rules, or some of
them, have the same scope.

33 Case C-281/98, Roman Angonese v Cassa di Risparmio di Bolanzo SpA (“*Angonese”)
[2000] ECR I-1439.

34 Case C-309/99, Wouters and others v Algemene Raad van de Nederlandse Order van
Advocaten ("Wouters”) [2002] ECR I-01577.
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CHAPTER 4: THE PUBLIC SECTOR DIRECTIVE
2004/18: SCOPE OF COVERAGE

4.1 Which authorities are covered?:

4.1.1 Introduction and general principles

The modern state employs a wide variety of institutional forms to carry out its
functions; and this may make it difficult and uncertain to establish an appropriate
boundary for rules that apply to “public bodies” but not to “private” ones,
including to define the general scope of administrative/public bodies for states
that adopt a general distinction between administrative/public law and private
law.

The different EU Member states traditionally have had different approaches to
distinguishing between public and private law. Some states have never made a
general distinction, although they may have various different rules that apply only
to “public” bodies or activities. Other Member States have separate systems of
administrative/public law and have traditionally adopted general classifications of
particular bodies or activities in their economies as “public” or “private” for the
purpose of deciding which system will apply to them, including for the purpose of
determining the scope of their domestic public procurement rules.

However, in terms of the entities covered (as well as the type of contracts
covered) the public procurement directives have a common scope for all Member
States. Thus the CJEU has emphasized that the concept of a “body governed by
public law”, for example (which we will see below is a concept important in
defining entities covered) has a common meaning for all Member States, and thus
does not necessarily correspond with the definition of “public” or “administrative”
bodies in states’ domestic law. In other words, the relevant definition is the one
in the directives themselves, not the definition used in the domestic law of the
Member State (e.g. Case C-283/00, Commission v Spain (“SIEPSA")?).

We will also see below that the precise way in which the CJEU has interpreted the
provisions of the directive concerning the entities covered has been clearly
influenced by the purpose of the rules, in particular of the need to prevent
concealed discrimination. The CJEU has often referred expressly to this purpose
when resolving legal difficulties of interpretation, taking the view that a guiding
principle in interpretation is that the directives were intended to apply to those
entities that present a risk of discrimination in their procurement. (In particular,
the need to consider this purpose in deciding what constitutes “financing” of a
body by another contracting authority was emphasised first in University of

1 s, Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (2005, London:
Sweet & Maxwell), chapter 5; J. Garcia-Andrade and P. Athanassiou, “Reflections on the
status of independent national authorities under Community public procurement law”
(2007) 16 Public Procurement Law Review 305; E. Papangeli, The Application of the EU’s
Works, Supplies and Services Directives to Commercial Entities” (2000) 9 Public
Procurement Law Review 201; P. A. Trepte, Public Procurement in the European Union
(2007, Oxford: OUP), chapter 2.

2 Case C-283/00, Commission v Spain (“SIEPSA”) [2003] ECR I-11697.
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Cambridge case® and has been applied (see section 4.1.2.3 below) and this
approach has also been used to interpret the concept of management supervision
and to determine whether an entity has a commercial or industrial character -
again see section 4.1.2.3 below).

There are different ways to approach the question of identifying which entities are
to be covered by public procurement rules, using general definitions, lists of
entities, or various combinations of the two. We will see that the EU has used a
combination approach. It has used general definitions as the definitive legal basis
to determine the type of entities covered. This helps ensure that coverage is the
same for all Member States. It also ensures both that coverage is comprehensive
and that entities are not included when this is not appropriate (entities are not
excluded or included when this is inappropriate - whether through error or where
they are newly created or change in form or substance, for example). At the
same time, as we will see, the EU has also included a purely illustrative list of
entities to assist those affected by the system to understand its coverage in
certain respects.

4.1.2 Application of the directives to “contracting
authorities”

4.1.2.1 The concept of a contracting authority

The public sector bodies covered by the directive are referred to as “contracting
authorities”. This concept is defined in Article 1(9) of the Public Sector Directive
to cover four distinct categories:

1. The State

2. Local and regional authorities

3. “Bodies governed by public law”

4. Associations formed by the above.

4.1.2.2 The state and local and regional authorities

This category of the directive covers, inter alia, central government departments
and ministers and local authorities. For federal states (such as Germany) it covers
the regional and provincial government authorities.

4.1.2.3 Bodies governed by public law

The general concept
The concept of a body governed by public law is intended to bring within the
Public Sector Directive all entities that are not part of the “traditional state”
apparatus of government departments and local authorities, but are nevertheless
closely dependent on the state such as there is a risk that they will be influenced
to discriminate in their purchasing. A “body governed by public law” is further
defined in detail in Article 1(9) to cover a body which meets all of the following
three conditions:

1. It has legal personality;

2. It meets at least one of the following criteria:

a. Itis financed for the most part by a contracting authority;

3 Case C-380/98, R v HM Treasury ex parte University of Cambridge (“University of
Cambridge”) [2000] ECR I-8035.
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b. It is subject to management supervision by a contracting authority;
or

c. It has a board more than half of whose members are appointed by
a contracting authority;

3. It is “established for the specific purpose of meeting needs in the general
interest, not having an industrial or commercial character...”. Thus state-
owned companies run on a profit making basis are sometimes not covered
(see further below) (although note that many of them are now regulated
by the Utilities Directive: see chapter 7).

There is a list of bodies considered to be bodies governed by public law for the
various Member States set out in Annex III to the directive. However, as Article
1(9) makes clear, this is for illustrative purposes only: a body is covered only if it
falls within the definition, even if listed, and is always covered if it falls within the
definition, even if not listed. We have noted in section 6.1 above the possible
advantages of the EU’s approach to coverage in adopting this approach of
combining a general definition with an illustrative annex. However, the annex is
considered by many to be rather unhelpful as it is generally incomplete and out of
date.

To give some examples of entities covered from one Member State, the United
Kingdom, the definition in the directive covers, for example, bodies such as the
publicly-funded universities, (see further below), bodies in the health sector,
housing associations (see further below) and quangos set up to serve specific
functions, such as parole boards, the Office of Fair Trading, etc.

Various elements of the concept of a body governed by public law have been
elaborated in jurisprudence of the CJEU, which is important for interpreting the
concept. These interpretations are elaborated below. (Elements not discussed at
those that have not been subject to significant interpretation by the courts).

Financed for the most part by a contracting authority

The meaning of “financed” by a contracting authority for the purpose of the
definition of body governed by public law was considered by the CJEU in some
detail in the case of University of Cambridge case. The case concerned the
question of whether UK universities are covered by the directives. The CIEU first
stated that the concept of financing does not include all payments made to a
body but only those that “have the effect of creating or reinforcing a relationship
of dependency” (para.21 of the judgment). This could be deduced from the
purpose of the directives, which is to regulate award procedures by bodies which
the government can influence to favour national industry. This means that the
provision only covers financing provided to an institution without any “specific
consideration” being provided by the institution.

Applying this test the CIEU concluded that, in relation to universities, the
provision does cover:
i. Awards or grants made for the support of research work;
ii. Monies paid by government in the United Kingdom to cover the tuition
fees of specific students.

On the other hand, the provision does not cover money paid by the government
in return for contractual services such as research work, consultancy and
organisation of conferences. The CJEU considered that in this case the nature of
the relationship of the body with the government is a normal commercial one,
rather than the kind of dependent relationship intended to be within the
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directives. This indicates that, in general, when funding is provided by
government to a body through a normal commercial contract for services that
funding does not count as financing of the body for the purposes of the definition
of body governed by public law.

The CJEU in this case also concluded that the phrase “for the most part” means
“more than half” (para.33 of the judgment). It also concluded that al/l sources of
income - including that from commercial sources - must be included in
determining the university’s total income that will be used for calculating whether
financing is for the most part from the state etc. It can be noted that the higher
the percentage of income a university — or other body - has from ordinary
commercial activity such as commercial contracts or letting of land (which, as
explained above, does not count as public finance), the less likely it is that "more
than half" of its income will be public finance, and the less likely it is that it will be
covered by the directives.

The CJEU has also stated that the “financing” in question does not have to be
direct. Thus in Case C-337/06, Bayerischer Rundfunk and others v GEWA
Gesellschaft fiir Gebalidereinigung und Wartung® the CJEU indicated that
broadcasting authorities funded through a state-imposed licence fee paid by all
those with receivers, regardless of the actual broadcasting services each receives,
is financed by the state.

Subject to management supervision by a contracting authority

So far as the “management supervision” criterion is concerned, the CIJEU has
stated that it is necessary to consider whether the controls to which entities are
subject render them “dependent on the public authorities in such a way that the
latter are able to influence their decisions in relation to public contracts”: Case C-
237/99, Commission v France®, para.48 (which dealt with the status of entities
responsible for providing social housing in France). The CJEU also stated in that
case that the supervision exercised must give rise to dependence on the public
authorities equivalent to that which exists when one of the other criteria
(financing or appointment) are met (para.49). As we have just seen in the
context of the financing criterion, the relevant consideration is whether there is a
general dependency on a contracting authority; it is not necessary that financing
should be of a form that allows influence over specific contracts in order to be
counted as public financing. Similarly, it does not appear necessary to show that
any management supervision that exists is concerned specifically with the process
for awarding contracts. In general, it seems clear that a power actually to
intervene in the management decisions of an entity can constitute management
supervision.

In addition, Case C-237/99, Commission v France, the French social housing
case, also established the principle that *"management supervision” does not have
to involve a power actually to intervene in the management decisions of an
entity, at least when there are “detailed” rules of management that the entity
must follow. In such circumstances the CJEU considered that supervision over
whether the entity complies with the rules may be sufficient to establish
significant influence (para.52). At least this is the case when, as in Case C-
237/99 itself, this is coupled with some power to take action over management

4 Case C-337/06, Bayerischer Rundfunk and others v GEWA Gesellschaft fiir
Gebalidereinigung und Wartung [2007] ECR I-11173.
> Case C-237/99, Commission v France [2001] ECR I-939.

91



decisions: in that case, as explained below, the government had ultimate powers
to wind-up the entities, suspend management and appoint an administrator.

It also seems that, if observance of compliance with pre-set rules can be
sufficient, a general power to scrutinise the management activity of an entity
should also be sufficient, even when the management is not conducted according
to pre-set rules - again, at least if accompanied by some ultimate powers of
redress and/or sanction.

These principles seem sound, but are not easy to apply. In particular, it is not
clear exactly what sort of intervention in management decisions is required, nor
on the sort of rules or supervision and accompanying powers of redress/sanction
that are necessary to establish management supervision without direct
intervention in management decisions. In Case C-237/99, Commission v France,
the CJEU concluded that the “management supervision” criterion was satisfied in
the case before it. The judgment highlights a number of relevant factors, as set
out below. However, the judgment does not indicate the precise significance of
each one.

The features highlighted by the CJEU in that case were as follows:

1. That the activities of the entities concerned (letting and constructing social
housing) and the objectives of their activities were closely circumscribed,
and the characteristics and the cost of the housing to be provided were
determined by administrative decision. The CJEU seems to regard these
limitations as constituting “detailed rules of management” which could in
principle (at least if accompanied by appropriate powers of supervision and
redress/sanction, as described below) establish the existence of
management supervision without direct powers of intervention in
management. This seems to be quite a broad view of what constitutes
detailed rules of management.

2. That there was legal provision for the entities to be supervised by the
ministers responsible for finance and for construction and housing, without
any limitations on this supervision being specified. The significance of this
apparently broad power did not receive much attention, possibly because
it was of little significance in practice.

3. That the responsible Minister had a power to wind-up the entity or to

suspend the management and appoint a liquidator and administrator. This
could be done because of irregularities and also because of serious
management fault or failure to act. The CJEU emphasised that the power
thus related to deficiencies in management policy and not just illegality.
These powers could be relevant on the basis that they provide a form of
redress/sanction to back up the supervision referred to under 1 and 2
above. In addition, it seems that the CJEU regarded the existence of such
powers as being alone sufficient to establish management supervision,
since it considered that the mere existence of such powers implied
“permanent” supervision, as the only means of detecting management
failure etc. In other words, a supervisory role in law, at least, was to be
deduced from the mere existence of the powers, without the need for
other specific supervisory powers. This conclusion is questionable, since it
is possible for powers of this kind to exist as a last-resort measure to be
used as response to problems uncovered by other means.
Even without the implication of such permanent supervision, such powers
might be considered sufficient on the basis that they involve direct
intervention in management. However, as argued by the French
government, it is unlikely that such exceptional powers can really be
considered to create a sufficient dependency relationship.

92



4. That the Minister could intervene when the entity’s activity fell below a
“minimum level of dynamism” or limit any excessive activity. Again,
however, it is questionable whether such powers by themselves really
create a relationship of dependency, and they should arguably be
considered relevant only as a supplement to more general supervisory
powers.

5. That an inter-ministerial task force had the power to inspect these entities
and draw up proposals for action, and also to ensure that such entities
were implementing measures adopted by government ministers.

The supervision criterion was also satisfied in Case C-373/00, Adolf Truley v
Bestattung Wien (“Truley”)®, which dealt with the application of the directives to
an entity involved in the provision of funeral services. The entity was a wholly
owned subsidiary of another company, which in turn was wholly owned by the
City of Vienna. In this case the CJEU stated that the criterion is met where other
contracting authorities supervise the annual accounts of the procuring entity and
its conduct from the point of view of “proper accounting, regularity, economy,
efficiency and expediency” and are able to inspect its business premises/facilities
and to report the results to its owner. This was contrasted with “mere review”
(apparently a reference to review merely of the legality of the entity’s actions and
the annual accounts) which the CJEU said would alone be insufficient in light of
the requirement for the relevant contracting authority to be able to influence the
entity’s decisions in relation to public contracts.

Apart from knowing which sorts of powers, rules and controls suffice, another
difficulty is whether the focus is to be solely on the existence of legal powers of
supervision, or whether the analysis should also take account of the practice of
the supervisory entities to establish whether there is any real threat of
intervention such as might actually influence the supervised entity in practice.
Arguably it should do so. In places, the judgment in the French social housing
case seems to support a more formalistic approach. In particular, the CJEU did
not accept the relevance of an argument that the powers of winding-up etc
referred to under 3 above were not significant since they were rarely exercised:
the CJEU seemed to regard the fact that permanent supervision could be
“implied” from their existence to be sufficient, without investigating whether the
Minister actually exercised any supervision in practice.

In Truley the CIJEU also said that direct supervision existed because the company
was owned by a company that was itself owned by a contracting authority. This
suggests that ownership by a contracting authority is sufficient for an entity to be
classified as a body governed by public law, whenever it meets needs in the
general interest and is not wholly commercial. In the Truley case the procuring
entity was wholly-owned by its parent, which was in turn wholly-owned by a
contracting authority (the City of Vienna).

Needs in the general interest not having an industrial or commercial
character

One of the more difficult aspects of the “body governed by public law” test is
deciding when a body is “established for the specific purpose of meeting needs in
the general interest, not having an industrial or commercial character...”. It is
possible that when this concept was first envisaged it was intended generally to
exclude public entities that sell goods and services on a market. However, it has
been interpreted in quite a narrow way that takes into account the purpose of the

6 Case C-373/00, Adolf Truley v Bestattung Wien (“Truley”) [2003] ECR I-1931.
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directive in regulating entities that may be influenced to discriminate on grounds
of nationality. In this respect it has been held, effectively, to exclude only those
entities that operate in a fully commercial manner which: because of their need
to operate commercially, it considered that these entities should be able to resist
any governmental pressures to purchase from national firms or to but national
products rather than to buy on commercial terms.

More precisely, the meaning of “established for the specific purpose of meeting
needs in the general interest, not having an industrial or commercial character...”
has been interpreted as follows.

First, it seems (according to the Advocate General in Case C-360/96, Gemeente
Arnhem v BFI Holding BV (*BFI")’) that this is a two part test:
e First, does the body carry out an activity of meeting needs in the general
interest? and
e Secondly, does it carry out the activity in question on an industrial or
commercial basis?

It also seems that (like the general concept of body governed by public law itself)
these concepts are EU law concepts: their application does not depend on
whether national law deems particular needs as being needs in the general
interest, for example (see the Truley case).

As to the first part of the test, an authority set up to provide service to the public
directly is obviously likely to be considered to meet needs in the general interest
- for example, a separate legal entity set up by government to run museums or
collect refuse. (The BFI case concerned a body set up to collect refuse). The CJEU
in BFI emphasised that there is no closed category of activities considered to
involve needs in the public interest - in fact, probably anything a government
decided it needs to provide for the public good could be covered. In Joined Cases
C-223/99 and C-260/99, Agora di Pedrotti Brune & C. v Ente Autonomo Fiera
Internazionale di Milano and Ciftat Soc. Coop. arl (“Agora”)® the CIJEU held that
organising trade fairs to promote trade involved meeting needs in the general
interest.

An entity set up to provide support services for other government services, such
as printing services or information technology services, could also be covered;
that this kind of activity can be considered to meet needs in the public interest is
illustrated by Case C-44/96, Mannesmann Anlagenbau Austria AG and others v
Strohal Rotationsdruck GesmbH, (“Mannesmann”)’. In this case the CJEU
indicated that the criteria were satisfied by an Austrian authority engaged in
printing and publishing, where the authority was established to produce for the
state, on an exclusive basis, documents affected by secrecy or security concerns,
and documents intended for disseminating ‘“legislative, regulatory and
administrative documents of the state”; where prices for its products were fixed
by a body whose members were appointed by government departments; and
where its production of matter involving security measures was monitored by the
State control service. The CIJEU emphasised that the documents were closely
linked to “public order” and the “institutional operation of the state” and required
observance of confidentiality and security. However, it is possible that the criteria
are met even where without such special features in any case where the reason

7 Case C-360/96, Gemeente Arnhem v BFI Holding BV (“BFI"), [1998] ECR I-6821.

8 Joined Cases C-223/99 and C-260/99, Agora di Pedrotti Brune & C. v Ente Autonomo
Fiera Internazionale di Milano and Ciftat Soc. Coop. arl (“*Agora”) [2001] ECR I-3605.

° Case C-44/96, Mannesmann Anlagenbau Austria AG and others v Strohal Rotationsdruck
GesmbH, ("Mannesmann”) [1998] ECR I-73.
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for establishing the entity is to ensure that there is adequate service provision to
government (rather than for the purpose of raising revenue or pursuing a
privatisation). (See also the SIEPSA case ruling that a company providing support
services - such as procurement and property management - for prisons was
covered).

It may be that an activity will be considered to meet needs in the public interest
in most cases where it has been established at public initiative, except where an
entity has been set up in a market where public needs are already met by the
private sector and the government is acting merely to raise revenue for
government (for example, where the government starts to sell novels in
government book stores in order to make profits). The view that an entity is not
covered when its main aim is to make a profit finds some support in SIEPSA,
above (para.88, where the CJEU said it was relevant to consider whether making
profits was the chief aim of the company).

In addition to considering the question of general interest, it is necessary to
consider whether in meeting these needs the entity is operating on an industrial
or commercial basis. This aspect of the test has been interpreted as concerned
with whether the entity is carrying out the activity in a competitive market: if that
were the case it would be subject to commercial pressures to make its purchases
in a commercial manner rather than to favour national suppliers. Thus, despite
the wording of the provision as referring to whether the needs are
commercial/industrial, the courts seem really to be concerned with whether the
activity is carried out on a commercial basis.

In this respect the CIJEU in the Agora case, above, stated that whether the entity
is faced with competition in the market place is a significant factor. The CJEU also
treated as a key factor the way in which the entity in that case (which was
involved in organising trade fairs) was managed: the fact that the entity was
managed according to criteria of “performance, efficiency and cost-effectiveness”
suggested that it was not caught. This is consistent with the approach taken in
BFI by the Advocate General, who suggested that bodies that act in meeting
general interest needs “outside the rules of normal commercial management” are
covered. In Case C-18/01, Arkkitehuuritoimisto Riitta Korhonen Oy and others v
Varkauden Taitotalo Oy'® the CJEU stated that an entity that seeks to make
profits and bears the risk of its activities is likely not to be meeting needs of a
commercial/industrial character. The CJEU in Agora also stated that the needs in
question could be considered of a commercial character when the entity was
managed in this way even though the entity was not profit-making.

However, even when an entity is operated under commercial rules, it may be
covered if the state is likely to bail it out to stop it ever going bankrupt: see the
SIEPSA case, in which the CIJEU concluded that this was the case without any
evidence other than the important nature of the entity’s activities in supporting
the prison service. If the courts will readily find that there is a likelihood of state
intervention to support failing state companies, it may be difficult to show that an
entity is operated on a commercial basis to bring it outside the directives.

The CJEU in Mannesmann indicated that it was not relevant to its conclusion that
the OS was established to meet “needs in the general interest, not having an
industrial or commercial character” that the OS was in addition engaged in other
“commercial” activities, such as publication and distribution of books.

10.C-18/01, Arkkitehuuritoimisto Riitta Korhonen Oy and others v Varkauden Taitotalo Oy
[2003] ECR 1-05321.
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The CIJEU in Mannesmann also concluded that all the contracts of an entity
governed by public law are caught. This means, for example, that contracts
awarded by OS in connection with its business in publishing books would be
caught, even though that activity does not involve meeting needs in the general
interest. This is an important point as it means that government bodies which are
run largely on a commercial basis will have all their contract regulated by the
directives even if only a very small part of them are “non-commercial”. This
principle was confirmed in the BFI case. Further, in Case C-393/06, Ing. Aigner
and Wasser- Warmer- Umwelt GmbH v Fernwédrme Wien GmbH"' the CJEU held
that this applies even if the commercial functions are clearly separated from the
“non-commercial” functions of the entity.

4.1.2.4 Associations

The third type of entity covered is an association formed by any one or more of
the bodies covered by Category i) or ii) above. In BFI the CJEU ruled (para.27 of
the judgment) that there is no overlap between the definition of bodies governed
by public law and the provision on associations, and that the latter fulfils only a
residual function. Thus it is first necessary to consider whether an entity that
involves other contracting authorities acting together is a body governed by
public law; only if it is not might it be caught by the “association” provision.

Since most entities that are composed of authorities acting together and have a
separate legal personality are bodies governed by public law, the provision is
relevant mainly for entities without legal personality. An example might be a
purchasing consortium composed of representatives of different contracting
authorities.

4.1.3 Application of the directives to bodies that are not
“contracting authorities”

As well as applying to contracting authorities the directives in addition impose
some obligations on other bodies - largely private bodies that are not particularly
connected with the public sector.

4.1.3.1 Subsidised works and services contracts

First, the directives regulate certain works and services contracts which are
subsidised by more than 50% by contracting authorities, even though the
purchaser is a private entity. These rules are set out in Article 8 of the Public
Sector Directive.

Note that - in contrast with the case of a contracting authority which is subject to
regulation for all its contracts - the procurement rules will not apply in this case
to all the contracts of an entity which is not a contracting authority, but only to
the subsidised contracts that fall within the above provisions. We have seen that
bodies whose activities as a whole are financed mainly by other contracting
authorities are themselves within the definition of contracting authorities, with
the result that all their contracts are generally regulated by the directive,
regardless of how the particular contract is funded. The provisions on subsidized
contracts in Article 9 are concerned with the case where the awarding entity is

11 case C-393/06, Ing. Aigner and Wasser- Warmer- Umwelt GmbH v Fernwdrme Wien
GmbH [2008] ECR 1-2339.

96



not in general financed by public money, but lets a particular contract that is
publicly funded.

The rules apply to the following types of contracts:
1. Contracts which involve:

a. Civil engineering activities within the meaning of Annex I of the
directive. It can be noted that the Annex refers to both the NACE
nomenclature and EU’s Common Procurement Vocabulary (see
below), but provides in footnote 1 to the Annex that in the event
of any difference in interpretation the NACE nomenclature is to
apply. This covers general civil engineering such as construction of
bridges, roads, tunnels and subways, pipelines and power lines;
and

b. Building work for: hospitals; facilities intended for sports,
recreation and leisure; school and university buildings; and
administrative buildings. They would apply, for example, to a
private body financing a sports facility with money from the
national lottery.

2. Services contracts which are connected with a works contract within the
meaning of 1 above.

Thus these provisions could cover, for example, contracts awarded by private
bodies that have been appointed to undertake publicly-funded urban renewal
projects, or sports facilities funded from the National Lottery. They could also
cover services contracts for the planning or design of such projects and facilities.
It can be noted that the services contracts covered are generally “non-priority”
services contracts and so subject to the full regime of the regulations. (On non-
priority services see section 4.2 below). The provisions do not, on the other hand,
cover subsidised contracts for the building of private homes, since these types of
contracts are not covered by the concept if civil engineering works under the
relevant provisions. There are no obligations applying to any kind of subsidised
supplies contracts.

As with other contracts covered by the directives, these rules only apply to
contracts above certain financial thresholds: see section 4.2.4 below.

The rules in the directive must be applied to these subsidised contracts when they
are “subsidised directly by contracting authorities by more than 50%" (Article 8 of
the directive). The requirement in the directive for a direct subsidy probably
means that the rules will cover only those cases in which the contracting
authority gives a direct subsidy towards the price of the contract, and not where
indirect subsidies are provided, such as interest-free loans.

The directive does not require Member States to impose an obligation to comply
with the directive’s procedures directly on the entity awarding the contract (as is
arguably required with the obligations on contracting authorities). Instead, it
requires Member States to take “necessary measures” to ensure that the
contracting authorities awarding the subsidies ensure compliance when they
award the contracts themselves (as well as to ensure that contracting authorities
themselves comply when awarding the contracts themselves on behalf of the
entity receiving the subsidy).

4.1.3.2 Private bodies holding concessions

In addition, limited rules also apply to private bodies holding works concessions
to help ensure, in particular, that they do not discriminate in awarding their sub-
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contracts. In this respect the directive place obligations on a party holding a
works concession, when awarding its own works contracts (sub-contracts) for the
purpose of the concession, even though the concessionaire is not itself a
contracting authority (Articles 62-65). (Where the concessionaire is a contracting
authority, it must follow the ordinary rules of the Works Directive in awarding its
works contracts). These require the concessionaire to advertise the contract in
the Official Journal and to respect certain minimum time limits for bidders to
respond: 40 days from the despatch of the notice where bids are called for
directly, or, where the notice merely requests an indication of interest from those
wishing to bid, 37 days for expressions of interest (which may be reduced by 7
days to 30 when the concessionaire transmits the notice in the electronic form
laid down in the directive) and a further 40 days from the invitation for the
submission of bids (which may be reduced by 5 days to 35 when the
concessionaire provides unrestricted full and direct electronic access to the
documents). An important exemption applies to allow the award of contracts to
entities related to the concessionaire.

On the definition of concession for this purpose see section 4.2.5.7 below.

4.2 Which contracts are covered?::

4.2.1 The distinction between public works contracts, public
supply contracts and public services contracts

The directives apply to public contracts in writing for pecuniary interest
(consideration), which are either public works contracts, public supply contracts
or public service contracts. These are defined in Article 1(2) of the Public Sector
Directive.

Works contracts are contracts for carrying out works or a work. Works are
activities listed in Annex I to the Public Sector Directive (which is based on the
outdated NACE classification of activities). A works contract also covers a contract
for procuring "by any means" a complete work to the authority's specification, a
provision which was introduced for the first time in 1989. This brought within the
directive contracts under which an authority appoints a firm to let contracts as
agent on behalf of the authority. It also covers contracts under which a developer
or landowner builds on land not owned by the authority, but to specifications set
by the authority, and then transfers the land.

2.5, Arrowsmith, The Law of Public and Utilities Procurement (2" ed) (2005, London:
Sweet & Maxwell), chapter 6; F. Avarkioti, “The application of EU public procurement rules
to "in house" arrangements” (2007) 16 Public Procurement Law Review 22; P. Badcoe
(ed.) Public Private Partnerships and PFI (looseleaf), 8.039-8.056 (concessions); A. Brown,
"Getting to Grips with Aggregation under the E.C. Public Procurement Rules" (1993) 2
Public Procurement Law Review 69; R. Cavallo Perin and D. Cassalini, “Control over In-
house Providing Organisations” (2009) Public Procurement Law Review 227; F. Hausmann,
“Public Private Partnerships and the Award of Concessions” (1999) 8 Public Procurement
Law Review 269; T. Kaarresalo, "Procuring in-house: the impact of the EC procurement
regime” (2008) 17 Public Procurement Law Review 242; U. Neergaard, “Public service
concessions and related concepts - the increased pressure from Community law on
Member States' use of concessions” (2007) 16 Public Procurement Law Review 387; P. A.
Trepte, Public Procurement in the European Union (2007, Oxford: OUP), chapter 4; K.
Weltzein, “Avoiding the Procurement Rules by Awarding Contracts to an In-House Entity:
the Scope of the Procurement Directives in the Classical Sector” (2005) 5 Public
Procurement Law Review 237.
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A supply contract is one for the acquisition (purchase, lease etc) of products.

A concept of a services contract covers procurement contracts which are not
works or supply contracts and have as their object services listed in Annex II of
the directive (basically, all services since there is an “other services category”!).

Previously the three types of contracts were dealt with by different directives, as
we saw in section 2.3 above. However, the main rules that apply to the three
different types are virtually identical - unlike some procurement regimes the
directives apply the same framework of rules to all three types of contracts,
leaving Member States to draw any appropriate distinctions between them - for
example, over the types of award procedures suitable for different contracts.
(Member States may also leave this to procuring entities). There are, however,
some differences between the different types, in particular:

i) Much higher thresholds apply to works contracts than to supplies and
services (see section 4.2.4);
i) There are some differences in the availability of the negotiated

procedure with a notice for the different types of contracts (see
chapter 6); and

iii) Some services contracts are not fully regulated but subject only to
very limited obligations (see section 4.2.2 below).

4.2.2 The division between priority and non-priority services

Services contracts are divided into:
1. "Priority" services, which are subject to the full rules under the
directives, as outlined below, and
2. “Non-priority” services, which are subject only to the rules on technical
specifications, award notices (at the discretion of the purchaser), and
certain obligations on provision of statistics.

Categories of "priority" services are listed in an Annex IIA. This category includes
things like maintenance of vehicles and refuse collection, as well as professional
services such as accountancy, IT services and consultancy. All those not listed,
which includes, for example, legal and medical services, are non-priority.

These rules are set out in Articles 20-21 of the Directive. The priority services
have been selected on the basis of the potential scope for cross-border trade, the
potential savings, and the availability of information on the service.

Contracts for both are classified as priority if the value of the consideration
attributable to the priority services exceeds that of non-priority (Article 22).

Services are classified by comparing the activities to be undertaken with those
listed under the relevant CPC codes, and not by looking at the purpose of the
contract, as established by the CJEU in Case C-411/00, Felix Swoboda GmbH v
Osterreichische Nationalbank'3.

That case arose out of proceedings before an Austrian review body relating to a
contract awarded by the Austrian Central Bank for removal services. The Bank
had considered that the full rules of the Services Directive did not apply, on the
basis that the contract was a contract mainly for non-priority services, namely
"supporting and auxiliary transport services". Swoboda challenged this view,

13 Case C-411/00, Felix Swoboda GmbH v Osterreichische Nationalbank [2002] E.C.R. I-
105670.
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claiming that the contract mainly involved various logistic and planning services
relating to the move, and was therefore one for priority services. The CJEU ruled
that it was necessary to classify the various services involved in the contract
individually as belonging to the priority or non-priority categories, and to classify
the contract as a whole according to their relative value, rejecting an alternative
approach of identifying the "main purpose" of the contract and then classifying
the contract by reference to that purpose. In some cases what might appear
naturally to be a single service must be broken down into its component activities
for classification purposes: in Walter Tégel case!* the CIEU ruled that the
provision of services consisting of the transport of sick and injured persons with a
nurse in attendance to provide medical assistance contains both services within
the priority category (the transport element, categorised as "land transport") and
services within the non-priority category (the medical element, categorised as
"health and social services). Such a contract must then be classified as either a
priority or non-priority services contract according to the relative value of the
different types of services.

4.2.3 “"Mixed” contracts

Some contracts are mixed in the sense that they contain work, supplies and/or
services in a single contract.

The rules state that a contract for both products and services is a supply contract
if the value of the consideration attributable to the supplies is greater than that
for the services; otherwise it is a service contract (Article 1(2)(d) of the
Directive). For contracts involving sitting or installation of goods e.g. fitting
kitchen equipment, it is stated that the value of the sitting or installation work is
treated as part of the “supply” element of the contract for classification purposes.

Before 2004 there were no explicit provisions on mixed works/services contracts.
However, the new Public Sector Directive now contains an explicit provision on
contracts containing both works and services, in Article 1(2)(d), third paragraph.
This provides: “A public contract having as its object services within the meaning
of Annex II and including activities within the meaning of Annex I that are only
incidental to the principal object of the contract shall be considered to be a public
service contract”. This makes it clear that, at least for cases in which the contract
has a principal object, classification is to be based on a main object test rather
than (as with supply/services contracts) a test based on the relative value of the
services/works. However, it is not inconsistent with this new provision to apply a
relative value test when the contract has no main object. This approach was
confirmed by Case C-412/04, Commission v Italy. This stated that such a mixed
contract is to be classified by considering the main purpose of the contract and
that the relative value of the works and the services is just one factor in
determining the contract’s main purpose.

4.2.4 Thresholds

4.2.4.1 General principles and current thresholds

The directive applies only to contracts above certain financial values (thresholds).
These seek to identify contracts for which there is likely to be cross-border

14 Case C-76/97, Walter Tégel v Niederésterreichische Gebietskrankenkasse [1998] ECR I-
5357.
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competition. In many EU Member States (as in the national procurement systems
of many other countries) competition is mandatory at much lower thresholds, to
promote domestic objectives such as value for money and elimination of
corruption; but the directives are concerned merely with opening up trade across
borders and so have not regulated smaller contracts.

The current thresholds are set out in the separate Table of Thresholds below.
They are lower for certain authorities, namely most central/federal contracting
authorities, such as government departments. This is because the WTO'’s
Government Procurement Agreement (GPA) regulates these contracts at lower
thresholds than for other contracts, and the EU wished to align the directives with
the GPA.

The thresholds for applying the directive have been simplified in the 2004
directive. They are now all stated in Euro, which was not the case before.

The thresholds are revised every two years to make sure that they are in line
with the thresholds in the GPA (which are set out in SDR, not Euro). They have
already been revised so that the current Euro figures differ slightly from those in
the text of the original directives included in your Legislation Pack. The current
Euro figures were adopted in Regulation (EC) No 1177/2009 [2009] O] L 314/64,
which amends the directives to insert the current figures. For countries that are
not in the Euro-zone, the Euro thresholds are converted into national currencies
when the Euro rates are established, and that conversion value (which is based
on the exchange rate in the previous two years) is applied for the next two years.
Note that they will change again for the years 2012-2013.

The main current thresholds for contracting authorities covered by the public

sector rules, set out in Euros, are as follows:

Table of Thresholds: Main thresholds under the EU procurement directives 1
January 2010 - 31 December 2011

Priority

; Works
services

Supplies

Most central/federal contracting
authorities (those listed in Public €125,000 | €125,000%* €4,845,000
Sector Directive Annex IV)

€193,000 | €193,000 €4,845,000

Other contracting authorities

*Except that a threshold of €193,000 applies to Research & Development
Services (Category 8) and certain telecommunications services in Category 5,
namely CPC 7524 - Television and Radio Broadcast services, CPC 7525 -
Interconnection services and CPC 7526 - Integrated telecommunications
services. The threshold of €193,000 also applies to non-priority services in all
cases.

4.2.4.2 Valuation of contracts for threshold purposes
The Public Sector Directive, Article 9, contains a number of rules on how the
value of a contract is to be calculated for the purpose of deciding whether the

financial thresholds are met and, hence, whether the directive is to apply.
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The rules basically provide that value of the contract for the purpose of the
threshold rules is its estimated value net of value added tax (Article 9(1)). The
Directive makes it clear that it is for the contracting authority to estimate the
value. This suggests that there is some margin of discretion available.

The time for estimation for this purpose is the time at which a contract notice
should have been sent to the Official Journal. For award procedures covered by
the directives but for which no notice is required, it is the time at which the
authority commences the procedure. (See Article 9(2)). It can be noted that the
latter refers to the time at which a notice would have been sent if required, but
this is rather artificial.

The estimated value refers generally to the “total amount payable” (Article 9.1).

Taking account of the purpose of the directives of subjecting to competition
contracts of a value likely to be of interest to cross-border trade, this probably
includes not just any amount payable by the contracting authority but also any
amounts payable by others (e.g. public users of the service, where applicable),
since these amounts are relevant for judging the interest of the contract in terms
of its size. For the same reason it would seem that in calculating the value for the
contract it is necessary to take into not merely financial payment but also other
consideration. Thus contracts of exchange or part-exchange are covered.

The following further rules are also laid down or clarified in the directive:

1. When the procuring entity intends to provide goods for a contractor to use
in carrying out a public works contract, the value of the consideration is to
be calculated to include the estimated value of those goods (Article 9(4)).
There is no requirement for services provided by the authority to be taken
into account (for example, electricity or security services); this is
anomalous (and differs from the position under the utilities rules). There
is, further, no provision for taking account of the value of goods provided
by the authority in relation to a services contracts or services provided in
relation to a supply contract, which is also anomalous: an authority might
provide services, for example, to a supplier installing goods under a supply
contract. It might have been expected that this kind of anomaly would
have been addressed in the consolidation of the rules on works, supplies
and services which took place in 2004, but this was not done.

2. In the case of a public services contract, Article 8.9 provides that, where
appropriate, the authority shall, in determining the value, use as a basis
the premium payable and other forms of remuneration for insurance
services; the fees, commissions interest or other forms of remuneration
payable for banking and financial services; and the fees or commission
payable or other forms of remuneration for design services. There is,
anomalously, no explicit requirement in the directive itself relating to
works or supply contracts although such fees, etc. could be payable under
works or supply contracts, including in connection with any services
provided under those contracts. However, it can be argued that these
anyway need to be taken into account for all contracts on the basis that
even without these express provisions such payments are relevant in
establishing the value of the contract.

3. Article 9.1 states that when the contracting authority provides for prizes or
payments to the “candidates or tenderers” these must be taken into
account in calculating the estimated value of the contract.

4. Public Sector Directive - Article 9(1) states generally that the calculation of
estimated value shall take account of the estimated total amount
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"including any form of option". Unlike the previous directives this provision
covers works contracts as well as supply and services contract. Previously
the directives required it to be assumed that the option would be exercised
and so take account of the highest possible value of the contract, but this
seems no longer to be required.

5. For a supply contract for a fixed term the estimated value of the contract
is — as might naturally be expected - the amount that the authority
expects to pay over the contract term (Article 9.6(a)).

6. For a services contract which indicates a total price it appears that the
contract is to be valued by taking the total price. Where no total price is
indicated for a services contract the valuation for any contract of 48
months (four years) or less will be the total that the authority expects to
pay (Article 9.8(b)(i)). However, for a services contract under which
services are to be provided over a period exceeding four years, even
where the duration of the contract is certain, the value is not the total
value of the contract: instead the estimated value of the contract is to be
the value of the consideration which the authority expects to give in each
month, multiplied by 48 (Article 9.8(b)(ii)). Thus a contract is treated as
one for only four years. There is no equivalent provision for supply
contracts of more than four years; for these contracts, as we have seen,
the value is always the total value.

7. For supply contracts of hire which have no fixed term (for example, hire
for an indefinite period subject to termination) or the term of which cannot
be defined (for example, because the hire is to terminate on the
happening of a certain event). For this case, rather than requiring a
speculative estimate of the likely length, and hence value, of the contract,
the estimated value is the value of the consideration which the procuring
entity expects to give in each month of the hire, or service provision,
multiplied by 48 (Article 9.6(b)). The same principle applies for services
contacts of indefinite duration that do not have a total price (Article

9.8(b)(ii)).

4.2.4.3 The aggregation rules

1. Introduction

In principle, the relevant value for threshold purposes is the value of each
individual contract. However, in certain cases an authority must add together the
value of purchases made under a number of similar contracts, and the regulations
will apply if the value of these taken together exceeds the threshold. These
"aggregation" rules make it difficult for authorities to evade the regulations by
splitting their purchases into separate contracts, each of which fall below the
threshold. There is also an express prohibition that probably prohibits deliberate
"contract splitting" to avoid the directives, as explained below, but this is difficult
to prove. The aggregation rules avoid the need for proving motive, by applying
the regulations in certain "objective" situations where it is reasonable for the
authority to make its purchases in the form of a single large contract. In this
respect the aggregation rules have a potentially important role in securing the
effectiveness of procurement rules. The efficacy of these aggregation rules is,
however, hampered by the uncertainties over how they are to be applied, as we
will see.

The aggregation rules also have the effect of ensuring that the regulations are not

rendered inoperative by inefficient purchasing, as well as by deliberate evasion.
Their effect is that where there is a package of work that is likely to attract the

103



attention of a single firm and is sufficiently large to warrant Europe-wide
advertisement, all that work must be awarded under the regulations. The need to
identify and advertise all such work operates as an incentive for authorities to
award it in a single package, which might attract cross-border competition.

It is important to note that when requirements must be aggregated, it does not
follow that the whole requirement must be advertised as a single procurement -
there is sometimes confusion on this point. Thus purchasers may split up the
requirement into smaller periodic contracts (which they might do, in particular, to
make the work more attractive to the market or to encourage participation by
small or medium-sized enterprises). The important point, however, is that all the
relevant contracts, however small, must be awarded in accordance with the
procedures of the regulations, unless some specific exemption applies. This may
in practice lead to a tendency to advertise the requirements as a single
procurement (although possibly in lots), because of the expense and
inconvenience of using the regulations' procedures for lots of separate, small
contracts. One effect may be to discourage procuring entities for dividing up
requirements to encourage participation by smaller firms. There is, however, an
exception to the rules to allow for this possibility, which is explained further
below.

The EU’s aggregation rules are quite complex and are not replicated in other
systems such as that of the WTO or UNCITRAL. However, they may provide a
model for consideration for other systems seeking to deal with the problem of
“contract splitting” to avoid thresholds, which is a well-recognised phenomenon.

2. Goods and services

There are two types of aggregation rules for goods and services - one that
requires aggregation of different contracts of the same type awarded over a
period of time, and one that requires aggregation of contracts awarded to fulfill a
single requirement (i.e. contracts divided into lots). We will consider each in turn.

Requirements over time

Rules on aggregation apply for public supply and public services contracts when a
purchaser has a requirement over a period of time for goods or services of a
particular "type", and enters into a number of contracts for those goods or
services (Article 9.7 and 9.8). In this case value of the separate contracts must
be added together and if the total value of the contracts exceeds the threshold
the directive must be applied to all the contracts, even though, individually, they
are for an amount below the threshold. The same principle applies where there is
a single “renewable” contract - the value of each new agreement under the
arrangement must be aggregated (Article 9.7 and 9.8).

This "aggregation" may be done in one of two ways, as set out below. The choice
of method is for the contracting authority (but it may not choose the method with
the intention of avoiding the directive) (Article 9.7).

(i) (Where there have been contracts of the same type in the past) by
aggregating the value of the consideration given under contracts of the
same type in the previous year, adjusted to take account of any expected
changes in quantity and cost in the next twelve months (Article 9.7). The
previous year may be taken either as the twelve months ending
immediately before the time the notice would be published, or the last
financial year ending before this time.
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(ii) By estimating the amount to be paid in the next twelve months, for cases
in which the contract is for an indefinite term or a definite term of twelve
months or less (Article 9.7). The twelve-month period is calculated from
the time of the first date for delivery under the contract.

The directive states that these rules apply to contracts of the same "type". The
meaning of “type” is not clear, but an accepted view!® is that goods or services
are of the same "type" where they are typically available from the same firm. This
reflects the objective of the rules as being to require aggregation when it is
commercially reasonable for requirements to be packaged in a single contract.
Services will generally need to be aggregated only at much lower levels than the
“categories" of services listed in Annex II to the directive, which typically cover a
very wide range of services which would not typically be provided by a single
firm.

Following a similar approach, the test for what are contracts “with similar
characteristics” would seem to be whether the same firms would be likely to be
interested in the contracts. This could depend on many factors, including, for
example, whether the contract is for hire or for purchase - although each case
will depend on its facts (for example, in some industries the same firms will be
involved in supply selling and in hiring out certain products, whilst in other this
may be done by different firms.

A single requirement divided into lots

In addition, where a proposal for the acquisition of “similar” supplies may result
in contracts being awarded at the same time in the form of separate lots, it is
necessary to take account of the value of all the lots in applying the aggregation
rules (Article 9.5 of the directive). The value of all the relevant contracts must be
aggregated in this case. The same principle applies to services where the
authority has a single requirement for services (Article 9.5).

There is an exception to this rule set out in Article 9(5) of the Directive (which
previously applied only to works and services but was extended also to supplies in
2004). This is designed to encourage contracting authorities to divide contracts
into lots in order to provide opportunities for small and medium-sized enterprises.
In doing so it aims to mitigate the potential adverse impact on small and
medium-sized enterprises which we have noted above may follow from the
aggregation rules, which tend to encourage the packaging of contracts into larger
amounts. The exemption provides that where the value of a contract for works is
less than one million Euros, or for supplies or services 80,000 Euros, that contract
may be excluded, even though the directive would otherwise apply because the
total value of relevant contracts under the aggregation rules exceeds the
threshold. The authority may take advantage of this exemption for contracts
worth up to 20 per cent of the total value of the lots.

These provisions appear to affect only the exempt lots themselves: the value of
the exempt lots may not be disregarded in determining the value of the non-
exempt part of the contract.

An example of how this operates in relation to works contracts is set out at
below.

15 A. Brown, "Getting to Grips with Aggregation under the E.C. Public Procurement Rules”
(1993) 2 Public Procurement Law Review 69.
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Example of the exemption from the aggregation rules for small lots

A contracting authority has decided to undertake a construction project with an estimated
value of £5.2 million. It proposes to award a contract for the main part of the construction,
valued at £3.2 million, and four contracts worth around £500,000 each. Generally, the
aggregation rules require the Regulations to be applied to all the contracts if the value of
all the contracts added together exceeds the threshold. This is the case here, since the
total is £5.2 million, which exceeds the threshold of £3,927,260.

However, under the exemption two of the contracts worth £500,000 may be excluded.
They are not individually subject to the directives, since their value is only £500,000. The
exemption for lots may be used since:
e each is worth less than the maximum value for exempt lots, namely £810,583;
and
e together (totaling £1 million) they account for less than 20 per cent of the total
(£5.2 million) value of the work.
The exemption can only be applied, however, to two of the lots. If it were applied to three,
the exempt amount would be worth £1.5 million, which exceeds 20 per cent of the total
value of £5.2 million.

The value of the exempt lots may not be disregarded in determining the value of the non-
exempt part of the contract. Thus if the authority decided not to apply the directive to two
of the £500,000 lots, the value of these lots would still need to be aggregated to decide
whether the other work on the same work that forms part of the requirement should be
subject to the directive. (In fact, in that case the threshold is exceeded even without the
£500,000 lots).

3. Works

As explained, the Public Sector Directive and apply both to contracts for the
carrying out of works, and to contracts for the carrying out, or procurement by
any means, of "a work". These situations need to be considered separately for the
purpose of the aggregation rules.

So far as the carrying out of works is concerned, there is no requirement to
aggregate different contracts to procure works under contracts of the same
"type", such as applies to supply and services contracts.

So far as contracts for the carrying out or procurement of a work are concerned,
on the other hand, Article 9.5(a) of the directive requires that an authority must
aggregate the value of separate contracts awarded at the same time in different
lots for the purpose of carrying out a "work". For example, a university erecting a
new hall of residence which lets separate contracts for different building phases
must aggregate the value of each separate contract; thus it must advertise them
if the total costs of the building exceeds the threshold. The definition of a "work"
for this purpose was discussed earlier.

Some aspects of the equivalent provision on aggregation of works in the Utilities
Directive were considered by the CJEU in Case C-16/98, Commission v France®®.

The CJEU ruled that separate contracts for extension and maintenance work on
an electricity supply system, which were similar and awarded at the same time,
and co-ordinated by the same entity were required to be aggregated, where they
related to different parts of an inter-connected system. This was so even though

16 Case C-16/98, Commission v France [2000] ECR I-8315.
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the system fell within the area of various different local authorities and it may
have been these authorities, rather than the co-ordinating body which acted for
all the authorities in the procurement, which were actually the procuring entities.

This demonstrates that contracts awarded by different entities may sometimes
need to be aggregated.

It also shows that maintenance work etc on existing constructions - and not
merely new construction — can amount to a “work”.

The CJEU in Case C-16/98, Commission v France also ruled that it had not been
shown that separate contracts in the different local authority areas for work on
street lighting related to the same “work”. This was so even though again the
contracts were similar and awarded at the same time and co-ordinated by the
same entity: the key factor seems to have been that here, unlike with the
electricity supply work, there was no technical connection between the networks
of the different authorities.

There is an exception to the aggregation rule for works on lots under Article 9(5)
of the Directive for certain small “lots” (up to 1 million Euros in size each) worth
up to 20% of the whole. An example of how this exemption operates in relation to
works contracts is set out above.

4. The prohibition on contract splitting

The Public Sector Directive provides in Article 9.3 that no works project or
proposed purchase of a certain quantity of supplies and/or services may be sub-
divided to prevent it coming within the scope of the directive. This provision
appears to deal with the case in which had the directive not existed, the entity
would have awarded one single contract of a value above the relevant threshold,
but because of the directive it instead awards two or more distinct contracts, with
the motive of avoiding applying the regulations. In practice, many of the
situations that result from such conduct are now caught by the “objective”
aggregation rules discussed above - introduced, as we have seen, because it is
difficult to police contract splitting using a role that depends on proving a motive
of avoidance on the part of the contracting authority.

It should be noted that some doubt over the meaning of the above provision in
Article 9.3 is created by Case C-16/98, Commission v France. In that case the
CJEU considered a similar (although slightly differently worded provision) of the
Utilities Directive, and came to the conclusion that it was not an independent
prohibition on deliberate contract splitting but merely prohibited the procuring
entity from violating the “objective” aggregation rules! However, it is rather
doubtful whether this interpretation is correct since it deprives the splitting
provisions of any independent meaning. The Advocate General took the more
commonly accepted view that the provision is an independent prohibition along
the lines suggested in the previous paragraph.

5. The issue of “discrete operational units”

In some cases a public body that is a single legal entity may function in practice
as a number of independent units. For example, many schools in the UK are
legally part of the local authority but function in an independent manner with a
separate budget, and carry out their own procurement. The question arises as to
whether the purchases of all the units must be aggregated. To do this is
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inconvenient: if the principle of the unit's autonomy and control over procurement
is to be retained, the effect is that units are required to follow the regulations in
the award of a number of small contracts.

The directives do not contain any express provisions on this issue.

It can first be pointed out that the aggregation rules do not state clearly that
aggregation must be carried out at the level of the contracting authority rather
than the purchasing unit: it is merely provided, for example, that “regular”
contracts must be aggregated, and it could be suggested that contracts are only
“regular” when awarded by the same part of the authority. Considerations of
policy support this view. There are good reasons why purchasing authority may
be delegated to separate units - for example, to improve accountability, to
reduce overheads (where economies of scale are outweighed by extra
bureaucratic costs from centralising the purchasing function), or to improve
responsiveness of purchasers to user needs. To preclude such appropriate
administrative organisation (or, as is the alternative, to require advertisement of
a large number of small contracts by the separate units) is an unacceptable cost
to impose for the benefit gained for the open-market policy. Further, it
emphasises form, rather than substance: it is often purely chance whether or not
a body that is effectively independent has a separate legal identity. The need to
consider substance rather than form has often been emphasized by the CIEU
including in a manner that provides for a limited rather than expansive
application of the regulations in its recent jurisprudence concerning contracts
between public sector bodies (see section 4.2.6 below on in-house contracting).
The Commission has indicated unofficially in a working document that it may
accept provisions on “discrete operational units” in relation to the utilities rules:
European Commission, Policy Guidelines on Contracts Awarded by Separate Units
of a Contracting Entity under Dir. 90/531/EEC (Utilities), January 20, 1993
(favourably considered by the Commission's Advisory Committee on the Opening
Up of Public Procurement and Advisory Committee on Public Procurement). The
Commission also accepted the provisions on “discrete operational units” in the
United Kingdom regulations when it considered the United Kingdom draft of the
provision. Where the concept of a separate unit is clearly defined, the possibility
of abuse should be precluded.

Another view, however, is that the directives require aggregation of all purchases
made by a contracting authority which is a single legal entity, and that provisions
on ‘“discrete operational units” are incompatible with the directives. The
Commission indicated in 1993, in reply to a question from the European
Parliament, that this is the case ([1993] 0.]. C207/38).

4.2.5 Contracts expressly excluded from obligations in the
directives

4.2.5.1 Introduction

Once it has been established that a contract is a works, supply or services
contract and is above the threshold of the directives, and so is prima facie
covered, it is necessary also to consider whether either:

(i) the contract is excluded; and

(ii) whether there are any other limits on the application of the directive.

In this section we will outline the list of contracts that are expressly excluded.
There are also some further exclusions relating to contracts made with other
public bodies, which are considered in section 4.2.6 below.
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4.2.5.2 Exclusions for contracts for defence purposes and contracts
affected by security considerations

Article 10 of the directive states that it applies in principle to contracts for
defence purchases, but that this is subject to Article 346 TFEU (ex Article 296
TEC). Article 346 TFEU excludes from the TFEU altogether procurements of
military equipment - such as tanks and missiles - where this is necessary for
security reasons.

There are also certain more general exclusions applicable on security grounds in
Article 14, which are relevant both for defence procurement and for other
procurement affected by security considerations. These exclusions cover:
i) contracts classified as secret;
ii) contracts the performance of which must be accompanied by special
security measures; and
iii) when the protection of essential security interests requires exclusion.

In Case C-324/93, The Queen v Secretary of State for the Home Department, ex parte
Evans Medical and Macfarlan Smith (“Evans Medical”)!’, the CJEU indicated that this
exclusion could not be invoked for a contract for delivery of drugs, as this would
not satisfy the proportionality test: the objective of preventing improper diversion
could be achieved in an open or restricted procedure by an approach that was
less restrictive than a total exclusion, namely taking account of a firm's ability to
provide security as an award criterion. However, a less strict approach to the
application of proportionality may possible apply in cases which - unlike Evans
Medical - involve military security issues. This is indicated by Case C-252/01,
Commission v Belgium'®, concerning a contract for surveillance of the Belgian
coastline by aerial photography. The Commission contended that Belgium had
violated the Services Directive by extending an existing contract without
advertising but the CJEU accepted that the exemption for contracts accompanied
by special security measures applied. Belgium argued that the contract was open
only to those holding a military security certificate allowing access to classified
data, sites etc subject to rules (such as rules requiring the holder of the
certificate to conceal classified objects before publishing any photographs). The
CJEU indicated that this was sufficient for the exemption to apply and did not
mention the "less restrictive means" test relied on in Evans Medical.

These exemptions, including their specific application to defence contracts are all
considered in more detail in chapter 9. Note that the treatment of defence and
security procurement was significantly affected by the EU’s new Defence
Procurement Directive (Directive 2009/81/EC of the European Parliament and of
the Council of 13 July 2009, on the coordination of procedures for the award of
certain works contracts, supplies contracts and service contracts by contracting
authorities or entities in the fields of defence and security). This provides, inter
alia, for special procedural rules for procuring military equipment in cases in
which Article 346 TFEU (ex Article 296 TEC) does not actually apply because there
is no security reason to exempt the purchase from the TFEU.

4.2.5.3 Certain international contracts

17 Case C-324/93, The Queen v Secretary of State for the Home Department, ex parte
Evans Medical and Macfarlan Smith (“Evans Medical”) [1995] ECR I-563.
18 Case C-252/01, Commission v Belgium [2003] ECR I-11859.
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There are also exemptions under certain conditions for contracts governed by
different procedural rules connected with joint projects with certain non-member
states, those by international bodies (for example, the United Nations or World
Bank), and those made pursuant to international agreements on the stationing of
troops. (Article 15).

4.2.5.4 Contracts for certain services

Also excluded are some types of services contracts such as arbitration or
conciliation services; certain financial services connected with the issue,
purchase, sale or transfer of securities or other financial instruments; and certain
research and development services (Article 16).

4.2.5.5 Subsidised housing schemes

Authorities are also permitted to dispense with some of the usual rules, where
necessary in certain cases, and to the extent necessary, in awarding contracts for
the design and construction of public housing schemes (Article 34).

4.2.5.6 Utility contracts

Contracts connected with "utility" activities are covered by the Utilities Directive
rather than the Public Sector Directive, even when awarded by public bodies
(Article 12). The coverage of the Utilities Directive is discussed in detail in chapter
7.

4.2.5.7 Concessions
1. Introduction

Arrangements classified as works concessions or services concessions are covered
by different rules from other procurement arrangements under the directives. In
essence, as we will see below services concessions are wholly excluded whilst
works concessions are subject only to limited obligations.

2. The definition of concession

A public works concession is defined in the Public Sector Directive, Article 2(1)(3),
as a contract “of the same type as a public works contract except for the fact that
the consideration for the works to be carried out consists either solely in the right
to exploit the work or in this right together with payment”. A parallel definition
applies under Article 2(1)(3) of the Directive for services concessions.

An example of a works concession would be where a contractor who has built a
road or bridge is remunerated by being permitted to collect tolls from users for a
set period. An example of a services concession is the arrangement considered in
the Telaustria case'®. In this case, as we have seen, a service provider was
allowed to exploit for commercial purposes an electronic telephone database that
it was required to compile under the contract. Other examples of this kind of
contract are where a consortium is required to build and operate an urban

19 Case C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG (“Telaustria”) [2000] ECR I-10745.
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tramway system, and is paid by being permitted to collect fares from users; or
where a firm contracts to build and operate a leisure centre for a local authority
and is remunerated by charging users of the facilities.

Exploitation entails that the provider assumes the economic risk arising from the
provision and management of the services: Case C-382/05, Commission v Italy*
(Italy waste processing contract) (and for another recent example of an
arrangement considered not to be a concession, see Case C-437/07, Commission
v Italy®'). Under a typical service concession the risk arises out of the fact that
the service provider bears the cost of providing the service, and obtains income
to cover those costs and make a profit only if it is successful in generating
revenue by exploiting the services by selling them to the public. In such a case, a
significant element of the economic risk is the demand risk - the risk concerning
the extent to which third parties will choose to use the service. An arrangement is
not a concession if the terms of the contract remove or substantially limit any
element of risk for the provider. For example, if an agreement were to provide a
guaranteed reasonable level of income from the procuring entity if the user fees
were not sufficient, this might not be a service concession. (The Commission’s
Interpretative Communication on Concessions under Community Law [2000] O.J.
C121/2 suggests that if “recovery of expenditure” is guaranteed there is an
insufficient element of risk for a concession — footnote 9).

For a concession it is also necessary that the remuneration for providing the
services should not come from the contracting authority itself: see again Case C-
382/05, Commission v Italy (Italy waste processing contract).

As can be seen from the definition in the directives as stated above, something
can be a concession if only part of the income comes from exploitation, but it is
not clear how great that part must be.

3. Current rules on concessions

Services concessions are expressly excluded from the Public Sector Directive
(Article 17). There was no explicit exclusion until 2004, but under the old
directive the CJEU had ruled that such contracts were not covered: see the
Telaustria case (concerning the Ultilities Directive but equally applicable to the
public sector).

In Articles 56-61 of the Public Sector Directive there are special rules for public
works concession contracts.

The award of a works concession by a contracting authority is not subject to the
same rules as the award of other works contracts, but only to an obligation to
advertise the contract in the Official Journal, and to give at least 52 days (as a
general rule) for firms to respond. As with open procedures, extension may be
required for on-site visits etc and may be reduced by 7 days when the authority
transmits the notice in the electronic form laid down in the directive). There are
no explicit rules concerning, for example, the kind of procedure to be used -
indeed there is not even any requirement to hold a competition - or the award
criteria to be applied.

Note also that in addition, the directive place obligations on a party holding a
works concession, when awarding its own works contracts (sub-contracts) for the

20 Ccase C-382/05, Commission v Italy [2007] ECR I-6657.
2! Case C-437/07, Commission v Italy [2008] ECR I-153*,
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purpose of the concession, even though the concessionaire is not itself a
contracting authority (Articles 62-65: see further section 4.1.3.2. above).

A key reason why concessions have been treated differently under the directives
is that in the legal system of some Member States they are not regarded as
ordinary procurement but as a different type of legal relationship altogether, and
have not been regulated by public procurement law. However, this kind of
contract is of particular interest to cross border trade as the contracts involved
are very large, extending over a long period of time (25-30 years, or more in
some cases) and potentially very profitable.

4. Proposals for the future

One of the subjects that the Commission has been addressing since completion of
the recent (2004) reforms is concessions and other public-private partnerships.
The Commission has published a Green Paper on the subject, European
Commission, Green Paper on public-private partnerships and Community law on
public contracts and concessions COM(2004) 327 final (and see, earlier, the
Commission’s Communication, Public Procurement in the European Union
(COM(98)143) at 2.1.2.4), followed up by a Communication, Communication from
the Commission to the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions on Public-Private
Partnerships and Community Law on Public Procurement and Concessions, 15
November 2005, COM (2005) 569 final.

In the Communication, the Commission states that it is:
e Proposing to regulate concessions
e To do this by a separate legal instrument for concessions, rather than
bringing concessions into the existing directives.
It is quite likely that the proposal will include an award procedure similar to that
of the negotiated procedure with competition under the directives.

This approach of having a separate set of rules can be criticised since the award
procedures for concessions are often very similar to those for awarding contracts
that are not concessions - such as long-term projects for private parties to build
and operate hospitals, schools, prisons etc. They involve exactly the same
problems - very long-term contracts, long award procedures, bids submitted
mainly by consortia, high procedural costs, involvement of private finance, need
for discussions to design and adjust the project, etc.

Apart from the plans for the Commission (possibly) to propose a general regime
for regulating the award of concessions, there has already been specific
legislation on the award of contracts for passenger transport services: see
Regulation 1370/2007 [2007] OJ L315/1.

4.2.6 Limits on the application of the directives to
arrangements with public bodies: in-house arrangements,
quasi in-house arrangements and other forms of public
sector co-operation

4.2.6.1 Introduction
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In most cases of public procurement we are talking about arrangements made for
the acquisition of supplies, works and services from the private sector. However,
in many cases the public sector may itself supply the supplies, works or services
that it needs.

A public body may do this through its own internal resources, through purely “in-
house” arrangements rather than through a contract or other arrangement with
another entity. The CJEU has made it clear that in this case the arrangement is
not covered by the TFEU or procurement directives, and thus such arrangements
can be made without the need for any transparency or competitive process under
the procurement rules: Case C-107/98, Teckal Srl v Comune de Viano
(“Teckal”)?2. For example, a local authority can decide to employ its own internal
workforce to maintain roads, or to clean streets, without following the directives.

However, in other cases a public body may enter into some kind of formal
arrangement with another legal entity from the public sector for that other entity
to supply goods, works or services to it. This may sometimes be a body that the
procuring entity has itself set up for this very purpose - for example, a subsidiary
company of a local authority that has been set up to fulfil a specific task such as
carrying out waste treatment and collection for the authority. In other cases a
public body may co-operate with other bodies in setting up such an entity to
serve those bodies jointly; or it may simply enter into an arrangement with
another public body that it considers can provide the service efficiently to it.

The Teckal case, above, made it very clear that the starting point for these cases
is that the procurement directives apply in principle - the fact that the
arrangement is with another public body does not automatically exclude it. In
other words, the directives apply in principle to contracts made by one public
sector body with another public sector body.

However, there are a number of very important exceptions to this principle.
These are outlined below. Some of these are stated in explicit provisions in the
directives; this is the case with the first two exceptions considered below for
service providers with special or exclusive rights, and for central purchasing
bodies. Others have been developed by the CIEU and are still being refined in a
rapidly evolving case law. In these cases the CIJEU has to strike a balance
between considerations of opening up markets and other legitimate interests of
Member States in providing for the provision and goods and services through a
purely public sector framework rather than through the market - for example,
because of a desire for closer control over the service provision than can be
provided through a contractual framework with an external provider, or because
of greater trust in the public sector ethos above commercial arrangements as a
way of ensuring quality in service provision.

It should also be noted as a general point at the outset that competition law
issues — as well as issues under the free movement rules and public procurement
directives - may arise when a contracting authority entrusts a task to another
contracting authority or to a body linked with the public sector, in an exclusive
arrangement. There are thus often two questions to consider in these cases -
one, whether or not there should have been a competition under the directive or
TFEU’s free movement provisions and the second whether the arrangement under
which the task is entrusted to the provider violates competition law.

22 Case C-107/98, Teckal Srl v Comune de Viano (“Teckal”) [1999] ECR I-8121.
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4.2.6.2 Exclusive rights relating to services

Services contracts are exempt where services are provided by another
contracting authority with an exclusive right to provide them, or an exclusive
right necessary for their provision (Article 18 of the Directive). This covers, for
example, a rule requiring public bodies to buy certain services (such as auditing
services) from a centralised public service provider. There is no similar exemption
for any exclusive right to provide supplies or works. In the Teckal case, a case
decided prior to the 2004 Public Sector Directive the CJEU ruled that this
exception, which applied at that time only under the Services Directive 92/50,
could not be extended by analogy to the Supply Directive since the listed
exceptions are exhaustive. This limited approach of applying this express
exception only to services was continued under the new consolidated Public
Sector Directive in 2004.

4.2.6.3 Contracts with central purchasing bodies

Central purchasers are bodies set up to provide supplies or services to a range of
public bodies. For example, they might purchase products such as motor cars or
stationary and the resell them on to other government bodies. The Public Sector
Directive allows authorities to buy from another contracting authority - a central
purchasing body - without following the directive, in the case of supplies and
services contracts.

Article 1(10) defines a central purchasing body as a contracting authority which
"acquires supplies and/or services intended for contracting authorities" or
"awards public contracts or concludes framework agreements for works, supplies
or services intended for contracting authorities".

Article 11(1) indicates that authorities may procure requirements directly from
central purchasing bodies - that is, that a central purchasing body may act as a
direct provider. This is already possible — but only, as we have seen above, if the
central purchasing body competes for the procurement in a competition held
under the directive (unless the Teckal “in-house” exception applies (see 4.2.6.4.
below). Article 11(2) of the directive adds a further exception to the directive’s
usual rules for purchases from other public bodies, by stating that contracting
authorities that purchase works, supplies or services from or through a central
purchasing body in the cases set out in Article 1(10) shall be deemed to have
complied with the directive in so far as the central purchasing body has complied
with it. One effect of this is that a contracting authority can buy supplies or
services directly from the central purchasing body if the latter has itself complied
with the directive in making its purchases.

The exemption applies only if the CPB has followed the directive in making its
own purchases. It is not clear what happens here if the central purchasing body
makes the supply out of general stock e.g. in a warehouse. Does this mean the
central purchasing body must have complied with the directive in making all its
purchases of that stock in order for the purchase from the central purchasing
body to be lawful?

From a practical perspective contracting authorities will only wish to rely on this
provision for making direct purchases from a central purchasing agency if they
can be confident that the agency has itself complied with the directive. If the
agency fails to do so the contracting authority using the agency will probably
itself be liable to suppliers for the consequences just as with any other
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procurement. Thus, its procurement from the agency will be subject to direct
challenge and there will also be a theoretical liability to suppliers denied of the
opportunity to compete for the contract: see chapter 10 (although note that there
have as yet been no cases at CJEU level dealing with the consequences of such a
situation). It may be advisable for the authority to include explicit provisions in
any agreement with the agency to require it to comply and addressing the
consequences of non-compliance.

Note that the definition of central purchasing body requires the body to be a
contracting authority — it cannot be a private company. The reasoning behind this
is that the central purchasing body (CPB) will generally have followed the
directive itself in making its own purchases, so it is not necessary for the directive
to apply to those purchases again.

4.2.6.4 The in-house (or quasi in-house) exception in Teckal for entities
subject to the control of the procuring entity

One of the most significant exceptions to the EU procurement rules, which has
been the subject of much case law of the CJEU in recent years, is what is often
referred to as the “in-house” exception.

In this respect, the CJEU has ruled, first, that purely “in-house” contracts - those
performed with a contracting authority’s own internal resources - are not covered
by the directives.

Also of great importance, the CJEU in Teckal dealt with another question which is
not dealt with expressly in the directives or regulations but of much practical
importance: to what extent may a public body award a contract to another legal
entity over which it has some ownership or control? This may be, for example,
100% ownership and control or a limited interest with the rest of the interest
being with either the private sector (for example, because the public body wants
to attract investment or private expertise into the subsidiary company) or other
public sector bodies. One example of the latter case is where several contracting
authorities act together to set up separate authorities to act for all of them in
providing common services. For example, local authorities might set up a jointly
owned company to provide refuse collection services for all of them, to take
advantage of economies of scale. How far are such arrangements with a body in
which the awarding authority has some interest or control to be considered
procurements for the purpose of the directives, rather than measures of internal
administrative organisation?

The CJEU ruled in Teckal that in principle the procurement directives apply to a
contract concluded by one authority with a person that is legally separate from
that authority — even in the case of a contract with another contracting authority.

However, the CJEU also ruled that work may sometimes be regarded as done
under an “in-house” arrangement even when it is carried out not by the
contracting authority itself but by another legal entity that the contracting
authority controls. These are sometimes referred to as "“quasi-in-house”
arrangements. However, such an arrangement will be regarded as in-house only
in limited cases. According to Teckal the arrangement is “in-house” only when
two conditions are met:

i) that the procuring entity exercises over the party awarded the

arrangement “a control which is similar to that which it exercises over its
own departments”; this, later cases have indicated, requires a power of
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decisive influence over both strategic objectives and significant decisions
of the body awarded the contract (Parking Brixen case®?);
and
ii) that the entity awarded the arrangement carries out “the essential part” of
its activities for the controlling entity.

These Teckal conditions have been interpreted in many respects in such a way as
to make it difficult to rely on the in-house provision - for example:

1. Case C-26/03, Stadt Halle and RPL Recyclingpark Lochau GmbH v
Arbeitsgemeinschaft Termische Reatabfall- und Energieverwertungsanlage
TREA Leuna (“"Stadt Halle”)?*, indicating that any private interest in the
entity awarded the contract, however, small, will preclude the possibility of
the test being satisfied;

2. Parking Brixen case: in this case the CJEU indicated that neither the kind
of powers exercised generally by shareholders of a company, nor influence
through a power of appointing members of a board is sufficient to satisfy
the “control” test: direct control over specific decision-making is required
for the company to be considered an in-house entity, even when it is
100% owned by the contracting authority;

3. Case C-340/04, Carbotermo SpA and Consorzio Alisei v.Comune di Busto
Arsizio and AGESP SA ("Carbotermo”)®*, concluding that even in a case
where there was almost a 100% shareholding by the government there
was insufficient de facto control because it was merely the control
exercised by ordinary shareholders under company law, which is not alone
sufficient; and also suggesting that control may not be sufficient when
exercised through a holding company.

On the other hand, in the Carbotermo case (paras.37 and 69 of the judgment)
the CJEU accepted that the conditions could in principle be satisfied where control
of the supplying entity is shared by several entities, e.g. several local authorities,
to which the supplying entity provides services — something that previously was
not clear.

This was confirmed in Case C-295/05, Asociaciéon Nacional de Empresas
Forestales (Asemfo) v Transformacion Agraria SA (Tragsa) and Administracion del
Estado (“Tragsa”)?® (para.57). Further, in Tragsa the CJEU also stated that the
fact that a contracting authority holds - either by itself or with other contracting
authorities — 100% of share capital “tends to indicate, generally” that it exercises
sufficient control (para.57). Further, the CJEU expressly rejected the argument
that the fact that the Autonomous Communities themselves held only 1% of the
shares between them was not sufficient (para.59).

In Case C-324/07, Coditel Brabant SA v Commune d’Uccle and Région de
Bruxelles-Capitale (“Coditel”)?” the CJEU found the Teckal test to be satisfied in a
case in which control of a company called Brutélé, awarded a contract for
managing a municipality’s cable television network, was shared with other

23 Case C-458/03, Parking Brixen v Gemeinde Brixen (“Parking Brixen”) [2005] ECR I-
8585.

24 Case C-26/03 Stadt Halle and RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft
Termische Reatabfall- und Energieverwertungsaniage TREA Leuna (“"Stadt Halle”) [2002]
ECR I-1.

25 Case C-340/04, Carbotermo SpA and Consorzio Alisei v Comune di Busto Arsizio and
AGESP SA (“"Carbotermo”) [2006] ECR I-4137.

26 Case C-295/05, Asociacién Nacional de Empresas Forestales (Asemfo) v Transformacidn
Agraria SA (Tragsa) and Administracion del Estado (“Tragsa”) [2007] ECR I-2999.

27 Case C-324/07, Coditel Brabant SA v Commune d'Uccle and Région de Bruxelles-
Capitale (“Coditel”) [2008] ECR I-8457.
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municipalities. In this case the governing council consisted of representatives of
the affiliated municipalities. These representatives were appointed by the general
assembly of Brutélé, which was itself appointed by the municipal council of each
municipality from among the municipal councillors, mayor and aldermen. The
CJEU considered that the fact that Brutélé’s decision making bodies were
composed of representatives of the affiliated public bodies indicated that they
were under the control of those public bodies. The CIJEU stated that it was
irrelevant that voting on individual decisions was by majority. These two cases
suggest that the CJEU may be moving towards a less strict approach to the rules.

What if an in-house body is awarded work under the in-house rule but later
privatised, so that the “in-house” control test no longer applies? There has been a
trend in some countries (eg. UK, Denmark, Sweden and Germany) of selling to
the private sector government factories and service agencies (such as
government printing units). Often when these are sold as businesses to the
private sector the government wants to guarantee the new business some
government contracts for a few years, so that the business will be viable whilst it
“finds its feet” in the private sector. Is this permitted, or must the contracts be
advertised under the directives — even if it is business which the unit was carrying
for the government when it was itself part of government?

In Case C-29/04, Commission v Austria (*Médling”)?® the CJEU made it clear that
the in-house rule cannot be relied when an authority sets up a separate entity
that it controls with the intention of privatising it once it has been given the work
under the in-house rule - this is simply a device to get round the directives.

What is the position, however, if there is no intention to privatise when the supply
arrangement is made, but such privatisation later occurs? This issue was
considered in Case C-410/04, Associazione Nazionale Autotrasporto Viaggiatori (ANAV) v
Comune di Bari and AMTAB Servizio SpA ("ANAV”)?°, but the answer of the CJEU was
not very clear. In this respect, the CJEU commented that “If, for the duration of
the contract at issue in the main proceedings, the capital of AMTAB Servizio [the
supplying company] is open to private shareholders, the effect of such a situation
would be the award of a public services concession to a semi-public company
without any call for tenders...” (para.30 of the judgment); that any participation
of private capital precludes the derogation (para.31); and that therefore if the
company “is open” to private capital” (para.32) the derogation cannot apply. It is
possible that the CJEU is suggesting that any actual participation of private capital
in the company whilst it holds the concession would infringe the TFEU (or the
directive, as applicable). This appeared to be the view of the Advocate General,
who seems to consider that the in-house conditions must be met on a continuous
basis (see paras.19-20 of the judgment). However, it is also possible that the
CJEU is referring merely to the situation in which there is an intention at the
outset to award a contract to a company involving private participation, since that
was a possibility that had been raised on the facts of the case itself. It can also be
pointed out that the Advocate General relies on the Médling case for the
conclusion that the conditions must be met on a continuous basis - yet (as noted
above) the Médling case clearly does not support such a narrow view of the
derogation.

It can be noted that a public body may, however, sometimes be able to buy from
another body in which it has an interest, under the directive’s new provisions on
central purchasing bodies, outlined above (for example, when it is a member of a

28 Case C-29/04, Commission v Austria (*Médling”) [2005] ECR I1-9705.
29 Case C-410/04, Associazione Nazionale Autotrasporto Viaggiatori (ANAV) v Comune di
Bari and AMTAB Servizio SpA ("ANAV”) [2006] ECR I-3303.
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consortium that has set up a central purchasing body jointly owned by its
members).

It should also be noted that performance of contracts by in-house entities in the
above sense may create problems under EU competition law: see, in particular,
the Opinion of the Advocate General in Tragsa.

This “in-house” limitation on the EU procurement rules also applies to the
application of the TFEU i.e. the TFEU, as well as the directives, does not apply to
in-house arrangements in the sense defined in Teckal and the subsequent case
law. This was clearly established in the Parking Brixen case and was applied, for
example, in Coditel.

4.2.6.5 Other forms of public sector co-operation

In some further cases the CJEU has indicated that public bodies may entrust a
task to another public sector body without following the Public Sector Directive
and without advertising under the TFEU, but without making it very clear what
are the precise principles that govern this limitation on the procurement rules.

One such case is Case C-532/03, Commission v Ireland®®. This case concerned
proceedings under Article 258 TFEU (ex Article 226 TEC) brought by the
Commission against Ireland. The proceedings concerned an arrangement for
provision of emergency ambulance services. These services were provided in the
area of the Eastern Regional Health Authority by Dublin City Council and the
finance for the service was provided in part by the Health Authority. The
Commission accepted that the arrangement was not covered by any procurement
directive since it did not involve a contract in writing as required by the
directives. However, the Commission argued that the failure to advertise the
service provision violated the above transparency obligation under Articles 49 and
56 TFEU (ex Articles 43 and 49 TCE).

The CJEU ruled that there had been no violation of transparency shown in the
case, since the Commission had not proven that there was an award of a “public
contract” that would attract the application of the transparency principle.

The CJEU rejected the Commission’s contention considered that the Commission
had not provided sufficient evidence to make out its case. Ireland argued that the
arrangement in question was not subject to the transparency obligation, on the
basis that the arrangement in this case did not amount to a “public contract”:
rather, Ireland argued, the City Council itself had statutory powers to provide
ambulance services and the activity in question merely involved the exercise of
the City Council’'s own statutory powers to provide ambulance services, albeit
pursuant to an arrangement agreed with another authority. The CJEU concluded
that the Commission had not adduced sufficient evidence to show that there was
indeed a public contract in this case: it found that the City Council did indeed
have its own statutory powers to provide such a service and the Commission had
not shown that the arrangement involved a public contract rather than the City’s
exercise of its own powers (paras.35-37). The CIJEU emphasised that the mere
fact that another authority makes a financial contribution towards the provision of
the services is not alone sufficient to demonstrate that that authority has
awarded a public contract covered by the TFEU (para.37).

30 case C-532/03, Commission v Ireland [2007] ECR I-11353,
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This judgment does not necessarily imply that only the award of a “public
contract” is the subject of the transparency obligation in the TFEU, but does at
least imply that there are certain arrangements for service provision between
public bodies that are not covered by the TFEU, even when financed to a large
extent by a different public body from the one providing the service. Apart from
the brief indications noted above, however, the CJEU does not give any guidance
on how to define the scope of these co-operative arrangements for service
provision that are outside the TFEU. The CJEU does not consider, for example, the
relevance of factors such as the extent of funding provided by each authority,
whether the services are provided at the request of the other authority, and the
extent of the other authority’s control over the services and conditions of
provision.

An arrangement for provision of services by another public sector body was also
considered lawful in Case C-480/06, Commission v Germany®!. The case
concerned a 20-year arrangement for waste disposal concluded between four
administrative districts of Lower Saxony in Germany and Stadtreinigung Hamburg
(the City of Hamburg Cleansing Department), without any call for tenders. In this
case the CJEU rejected an argument by the Commission that the arrangement
should have been tendered under Services Directive 92/50, concluding that it was
a municipal co-operation agreement of a type to which the EU procurement rules
in general did not apply. The CJEU did not set out any general principle as a basis
for this exclusion, but confined itself to listing the factual features of the
arrangement in question. However, an essential factor appeared clearly to be that
the co-operation had an objective that went beyond the simple acquisition of
requirements by one party from another, that enabled the public service activity
of the disposal of waste to be carried out - for example, that the arrangement
had the effect of making feasible a facility with a significant capacity as a result of
the “pooling” of waste disposal requirements (para.38). This might suggest quite
a wide scope of exemption from the directive for co-operative activities.

However, in addition the CJEU referred to another feature of the case, namely
the fact that the arrangement provided for payment by the administrative
districts only to the party operating the facility under a contract with
Stadtreinigung Hamburg, and did not involve financial transfers to Stadtreinigung
Hamburg itself (para.43). (Payments would be made to Stadtreinigung Hamburg
only to the extent of reimbursing it for the charges that it paid to the operator for
the use of the facility by the districts). The CJEU made it clear throughout its
judgment that it was not dealing with the position under the directive of contracts
awarded by Stadtreinigung Hamburg itself relating to the processing of waste
(which presumably are caught by the EU procurement rules) and the CJEU
commented that in the present case the co-operation between the authorities did
not prejudice any private undertaking as against its competitors (para.51) -
presumably because any person would be able to tender for the actual waste
disposal function. This might suggest that co-operation falls outside the directive
to the extent that it concerns the arrangement of tasks but that the actual
performance and implementation of these tasks cannot be entrusted to another
public body under such a co-operative arrangement without applying the
directive. This would significantly limit the scope of this limit on the directive.

Whilst this case concerned only an alleged violation of the directive, it seems
likely that the limits on the application of the procurement rules that it lays down
will apply also to the application of the TFEU rules on free movement, since the
CJEU refers in its judgment to the public procurement rules in general (and also

31 Case C-480/06, Commission v Germany, CJEU judgment of 9 June 2009.
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does not make any suggestion that transparency under the TFEU would be
required if the directive did not apply).

4.2.7 Only one possible provider

In addition, the CJEU has ruled that the EU procurement rules (which apparently
means both the TFEU and procurement directives) do not apply when there is
only one firm authorised by law to provide a particular service: see Case C-
220/06 Asociacion Profesional de Empresas de Reparto y Manipulado de Correspondencia
v Administracién General del Estado?, in which the CJEU held that it was lawful to
entrust the provision of certain postal services to the Spanish government to a
company that was the only company allowed by law to provide these services.
According to the CIJEU the EU rules cannot be applied when there is only one
possible service provider by law since their objective is to open up markets to
competition. Although this case concerned a state company, the reasoning of the
CJEU arguably indicates that the public procurement rules cannot apply in any
situation in which the services in question are lawfully reserved in the market for
one provider, even if that provider is not a state company.

It should be noted, however, that EU competition law contains rules that limit
how far Member States may reserve certain services for one provider — and the
non-application of the rules on public procurement will be relevant only when that
reservation to one provider is itself lawful under EU law.

32 Case C-220/06, Asociacién Profesional de Empresas de Reparto y Manipulado de
Correspondencia v Administracion General del Estado [2007] ECR I-12175.
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CHAPTER 5: THE PUBLIC SECTOR DIRECTIVE
2004/18 — RULES ON DRAFTING
SPECIFICATIONS:

5.1 Introduction to standards

Standards define the characteristics which a product (or service) must meet in
order to be acceptable. They frequently define minimum acceptable standards of
quality, safety or environmental protection - for example, the minimum proportion
of cream in a product labelled "ice cream"; the level of safety protection which must
be given by a cycling helmet; or the degree of fire resistance required of a piece of
furniture. Standards may also define technical characteristics of products with the
object of ensuring that products in the market are compatible (for example, the
size of credit cards).

Standards may be voluntary - that is, manufacturers may adopt them if they wish
but are not compelled to do so - or mandatory in the sense that any product made
or sold in a particular state or area must by law conform to the standard.

Standards operate as barriers to trade in a number of ways:

i. Legal barriers: where standards for the same product differ, products
manufactured for the market of one state cannot lawfully be sold in others.

ii. Commercial barriers: even where there are no different mandatory
standards, purchasers in one state are likely to specify according to their
national voluntary standards.

iii. Technological barriers: the existence of different voluntary and
mandatory standards means that there may be technical incompatibility
between products used in different states (eg. equipment used in
telecommunications networks; rolling stock used on the railways). This will
mean that trade is restricted (in the short term) even if there is a change to
the legal rules and commercial practice.

5.2 The general policy on standards in the EU

The most effective way to ensure the removal of trade barriers arising from the use
of different national standards (mandatory or voluntary) is to introduce mandatory
standards at EU level, which supersede "national" standards. From 1969 the EU
therefore adopted a policy of formulating detailed mandatory standards in
Directives. Once these are in place states must cease to apply their own national
standards. This approach effectively tackles all three barriers to trade. However:

1 s, Arrowsmith, The Law of Public and Utilities Procurement (2" ed) (2005, London: Sweet
& Maxwell), chapter 17; S. Arrowsmith and P. Kunzlik, “EC Regulation of Public
Procurement”, chapter 2 in Arrowsmith and Kunzlik (eds), Social and Environmental Policies
in EC Procurement Law: New Directives and New Directions (2009, Cambridge: CUP), pp.59-
67; M. Sieverling, “Choice in Government Software Procurement: A Winning Strategy”
(2006) 15 Public Procurement Law Review 338; P. A. Trepte, Public Procurement in the
European Union (2007, Oxford: OUP), pp.272-292.
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e obtaining agreement for EU standards is a very slow and difficult process -
which means that relatively few products have been covered by such
standards.

e requiring the use of detailed standards can stifle innovation.

Thus in its 1985 White Paper to the Council on completing the internal market, the
Commission suggested a new approach to EU mandatory standards. Under this
approach, instead of setting out in Directives detailed requirements for particular
products, the Directives set out instead broad performance requirements - referred
to as "essential requirements". These Directives usually supersede any stricter
national standards applying to the product. However, products made to various
different specifications may adequately satisfy the performance criteria: the details
of the product are not specified in the Directive.

However, for many of the products covered by these Directives, the Commission
has given a mandate to relevant European bodies to develop a more detailed
voluntary standard which meets the requirements of the Directive. Manufacturers of
products which comply with the "European" standard issued by these bodies can be
sure that they comply with the Directive — though other products may comply too.
Once these European standards have been adopted for a product, states must
withdraw any national standards covering the same product. The main bodies
responsible for issuing standards are:

e CEN - the European Committee for Standardisation

e CENELEC - the European Electro-technical Committee.

e ETSI - the European Telecommunications Standards Institute
The main type of standard issued by CEN and CENELEC are ENS, which must be
implemented nationally. Standards issued by ETSI are called ETS.

There are still many cases where there is no mandatory standard at all EU level. In
this case all three of the trade barriers (legal, commercial and technological)
identified above may apply.

The CJEU dealt with the issue of legal barriers to trade in the Case 120/78, Rewe-
Zentral AG v Bundesmonopolverwaltung fur Branntwein (“Cassis de Dijon”)?. In this
case the CJEU established a presumption that products which may lawfully circulate
in the state in which they were produced (ie. which satisfy the mandatory
standards of that state), should also be allowed into other states; if they are
forbidden, then prima facie there is a breach of Article 34 TFEU (ex Article 28 TEC)
(concerned with the free movement of goods). In other words, states must
normally accept each others' standards: it will be very difficult to persuade the
CJEU that a standard set by another EU state is not adequate.

This does not, however, deal effectively with the commercial barriers to trade
resulting from national standards: individuals and firms are generally still free to
specify what they want using national standards, if they wish. Since there is no
single universal standard, it also does not deal with the problem of technological
barriers. To deal with these commercial and technological barriers to trade in areas
where there is no mandatory EU standard, the Commission has sought to
encourage the development of voluntary standards on a Europe wide basis by CEN
and CENLEC and other similar bodies. It is hoped that the industry will choose to
use these European standards, even though not required to do so.

2 Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fur Branntwein (“Cassis de
Dijon”) [1979] ECR 649.
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5.3 The rules on specifications and standards in
public procurement

5.3.1 Introduction

The adoption of mandatory standards by the EU, and the mutual recognition
principle established in Cassis de Dijon, considered above, obviously contribute to
the opening of government procurement markets, as much as private markets.
Thus:

(i) the adoption of mandatory standards means that legal, commercial and
(in some cases) technological barriers are removed for access to government
markets, as well as private markets; and

(ii) the Cassis de Dijon principle removes legal barriers to access to
government markets, as well as private markets, for many products made in
accordance with the standards set by other Member States.

In addition to the above, there are special rules on government procurement, found
both in the TFEU and in the procurement directives. The main objective of these
rules is to ensure that the way in which specifications for government contracts are
drafted, including the way in which standards are used, do not operate as barriers
to trade in government markets. These are considered below.

5.3.2 The rules of the Treaty on the Functioning of the
European Union (TFEU)

The TFEU rules have an important impact on ensuring that the way in which
contract specifications are drafted does not restrict competition. It should be
remembered that these apply not just to contracts covered by the directives but to
all government contracts, or at least to those of cross-border interest: see chapter
3.

First, the general TFEU provisions prohibiting discrimination in public procurement
(Articles 34 and 56 TFEU in particular, ex Articles 28 and 49 TEC, respectively)
mean specifications must not discriminate, directly or indirectly, against products,
services or firms from other Member States. A requirement that products meet
non-mandatory national standards - such as those established by national
standardising institutions - will generally contravene this rule.

This principle was first applied by the CIEU in Case 45/87, Commission v Ireland
("Dundalk")3. In this case an Irish municipality seeking a contractor to construct a
water supply system required that pipes used in the system should comply with an
Irish national standard. The CJEU ruled that this infringed Article 34 TFEU (ex
Article 28 TEC). Although the same standard applied to both imported and domestic
products, in practice it favoured Irish products. The CJEU indicated that an
authority must accept "equivalent" products and not just those made in accordance
with a specific standard. It should be noted that there is some important ambiguity
over what is meant by "equivalent" here, notably whether it refers to an exact
equivalent, or whether the CJEU will require authorities to accept products which
are broadly equivalent but do not offer precisely the same standards as specified.

The CJEU went even further than this in the UNIX case®. In that case the CJEU ruled
that Article 34 TFEU (ex Article 28 TEC) prohibits even specifications which are not

3 Case 45/87, Commission v Ireland ("Dundalk") [1988] ECR 4929.
4 Case C-359/93, Commission v Netherlands ("UNIX") [1995] ECR I-157.
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discriminatory on grounds of nationality, when these exclude products which can
meet the purchaser's requirements. Here a reference to "UNIX" (a de facto industry
standard) as the required operating system for connecting computers in a contract
for a weather station was held to infringe Article 34 TFEU (ex Article 28 TEC), since
other systems could be equally suitable for the authority’s needs. Essentially, this
means that either:

1. specifications must be drawn up by reference to "performance"
requirements, rather than by a detailed description of the product
characteristics; or,

2. if a detailed description of product characteristics is used, it must be stated
expressly that products which are functionally "equivalent" will be accepted.

This can be seen as an illustration of the general principle accepted in the Keck
case’ that non-discriminatory measures hindering access to the market for products
may be hindrances to trade where they concern the characteristics of products.

Note that the above cases were concerned merely how an authority must treat a
product that meets its set functional requirements. A more difficult question is how
the TFEU affects specifications that set the functional requirements for the contract,
such as the level of health or environmental requirements that products must meet.
One view might be that product specifications in public procurement - including
specifications governing the health and safety requirements for products etc - are
like other government measures generally to be treated as hindering access to the
market, and thus are allowed only if specifications justified under the TFEU
derogations or on the basis of mandatory requirements. For example, specifications
relating to health features need to be justified as falling within the TFEU derogation
relating to public health, including by meeting the requirements of the
proportionality test.

However, an argument that this is not the case is made by Arrowsmith and
Kunzlik.® They argue that there exists a doctrine — not yet articulated by the CJEU
but consistent with the CJEU case law - according to which decisions which set out
the government’s requirements are not generally to be treated as hindrances to
access to the market but as defining what the market is (what the government
wants to buy) and thus are not hindrances to trade. They refer to this as the
doctrine of “excluded buying decisions”. The policy reasons for adopting this
approach are elaborated in the reading.

Whatever the general position, however, it appears that the discretion of public
purchasers to set their own standards is at least in one way more limited than the
discretion of private purchasers. This applies when there is an EU Directive
providing for a harmonised standard for a product that is designed for a particular
use, and the procuring entity purchases the product for that purpose. This is
indicated by Case C-489/06, Commission v Greece’.

This case concerned the practice of certain hospitals in Greece of rejecting tenders
for the supply of sutures in certain, cases on the grounds that they did not meet
health needs, despite the fact that the products in question bore the CE mark
indicating that they complied with the requirements of the Medical Devices Directive
93/42, which provided a European standard for the product in question. In its
previous ruling in Case C-6/05, Medipac-Kazantzidis v Venizelio-Pananio
(“Medipac”)®, the CJEU had concluded that it violated the TFEU principles of

5 Joined Cases C-267/91 and C-268/91, Keck & Mithouard (*Keck”) [1993] ECR I-6097.

6 5. Arrowsmith and P. Kunzlik, “EC Regulation of Public Procurement”, chapter 2 in
Arrowsmith and Kunzlik (eds), Social and Environmental Policies in EC Procurement Law:
New Directives and New Directions (2009, Cambridge: CUP), pp.59-67.

7 Case C-489/06, Commission v Greece [2009] ECR I-1797.

8 Case C-6/05, Medipac-Kazantzidis v Venizelio-Pananio (“Medipac”) [2007] ECR I-4557.
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transparency and equal treatment to reject the tender in question, given that the
products offered complied with the Medical Devices Directive. However, the grounds
for this conclusion were not entirely clear. It may have rested on the fact that the
tender documents themselves required merely that the sutures should meet the
standards of the Medical Devices Directive, so that the authority was obliged to
accept the tender as one that complied with its own specification. Further, even if
Medipac is not explained solely on this basis, it may be based on the fact that the
Greek government had not expressed a wish to adopt higher standards than those
in the directive but was merely contesting whether the product in question met the
Directive’s standard, without using the procedure for contesting it that the directive
itself provided. If either were the case, the judgment would not involve any
limitations on the authority’s ability to specify health standards that are higher than
those in the directive.

In this second case dealing with the same practice the CIJEU again did not clearly
determine whether specifying standards higher than those in the Medical Devices
Directive violates the TFEU, since the Greek government accepted that the conduct
of the Greek hospitals violated EU law. However, the CJEU does make a remark on
this subject that might be followed in later cases: it quotes from its previous
decision in Medipac, in particular para.55 of that judgment (para.43 of the present
judgment), stating that an authority cannot reject a medical device which bears the
CE mark. This remark tends to suggest that there js a limit on the discretion to set
specifications on health protection in relation to medical devices falling under the
directive. (It can also be noted that on the facts of the case it appeared that the
hospitals had set health specifications different from/higher than the directive, so
that it was assumed by the Greek government, also, that it is not permitted to
reject medical devices complying with the directive, even when this is stated in the
specifications). Further, the Advocate General also considered that the principle
that an entity cannot reject products meeting the requirements of the directive was
settled by that case, and thus did not address that issue (para.33 of the Opinion).
However, the CJEU’s remark addresses only devices caught by that specific
directive, and may apply only to that directive and others that seek to harmonise
standards relating to specific product features for a very specific use.

5.3.3 The rules on standards and specifications in the directive

There are also additional rules on specifications in the directive. These rules are
contained in Article 23 of the Public Sector Directive.

For contracts that are covered by the directive, these provisions require entities to
define requirements in one of two ways:

1. The specifications may be set out by reference to certain specified
European-level standards (such as national standards that give effect to
European standards) or international standards (such as those of the ISO),
or, where these do not exist, certain national-level standards (Public Sector
Directive - Article 23(3)(a)). Definitions of the permitted standards are given
in Annex VI of the Public Sector Directive. However, when this is done, the
reference must be accompanied by the words “or equivalent” and functional
equivalents must be accepted (as is anyway required by the TFEU under the
UNIX case, as explained above, even for contracts not covered by the
directive).

2. Entities may alternatively use performance or functional requirements as a
means of description (Public Sector Directive - Article 23(3)(b)).

Entities may also use a combination of the two for different characteristics of the
works, supplies or services (Public Sector Directive - Article 23(3)(d)).
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The effect of these obligations is that when the listed types of specification, such as
European standards, exist, entities have a choice of using either these recognised
standards or performance or functional requirements to describe their
requirements. When the listed specifications do not exist, the procuring entity must
use performance or functional specifications.

The reason for requiring entities to use performance or functional specifications is
that such specifications are often more transparent than detailed ad hoc
specifications or references to standards that are not familiar to, or easily
accessible to providers. The new rules thus allow an alternative to performance or
functional specifications only in the case of listed standards that are considered
sufficiently accessible. However, to draft performance or functional requirements
(and to assess tenders for compliance) may, in practice, be difficult and
burdensome for procuring entities in some cases.

Article 23(8) expressly prohibits entities from using technical specifications that
refer to goods of a specific make or source or to a particular process, or to
trademarks, patents, types, origin or means of production, where this has the effect
of favouring or eliminating certain firms. Thus in the UNIX case, summarized above,
the CJEU held that (subject to the possibility of limitations and exceptions discussed
below) it is prohibited under the directives as well as under the TFEU to specify that
the "UNIX" software system should be provided, since this is a reference to a
particular make. It was irrelevant that the specification in question had been drawn
up by an unofficial body of consumers and producers and had become a de facto
industry standard, nor that it was understood in the industry that other "equivalent"
products were generally acceptable. The prohibition highlights that procuring
entities may not under the directive generally insist that a product is produced
according to a particular process, even if the process is not protected by intellectual
property rights; nor, for example, that goods should be made from material
quarried from a particular site.

However, the same provision states that such specifications are allowed to describe
the requirement where justified by the subject matter of the contract, on an
“exceptional basis”, when otherwise a "sufficiently precise and intelligible”
description of the subject matter is not possible. However, under this provision
authorities must also be willing to accept equivalents that are offered and to state
this in the specifications. Note that in the UNIX case the CJEU seemed to consider
that reference to UNIX fell within this provision.

Article 23(2) of the new directive also states that technical specifications “shall
afford equal access for tenderers and not have the effect of creating unjustified
obstacles to the opening up of public procurement to competition”.

For the purpose of the above obligations “technical specifications” are defined in
Annex VI of the Public Sector Directive.

A final important point concerns the burden of proof that products offered by
suppliers are equivalent to those specified through use of standards or (where
allowed) detailed descriptions, patents etc. In Article 23(4) the directive deals with
the former situation by providing that the contracting authority may not reject a
tender in such a case “once the tenderer proves in his tender to the satisfaction of
the contracting authority, by whatever appropriate means, that the solutions which
he proposes satisfy in an equivalent manner the requirements defined by the
technical specifications”. The important point here is that the burden of proof may
be placed on the tenderer. A similar principle may possibly be applied by analogy in
other similar cases (and see also Article 23(5)) - this possibly includes
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demonstration of compliance when the authority uses functional or performance
specifications, also.

The directive specifically states that an appropriate means of proof may be a
dossier from the manufacturer or a test report from a recognized body - perhaps
implying that there is some kind of (no doubt rebuttable) presumption that such
evidence must be considered acceptable.

5.3.4 The IT Standards Decision

There is also another piece of legislation, Council Decision 87/95 (1987] 0O.J.
L36/81) the "IT Standards Decision", which imposes some obligations relating to
standards and specifications in contracts for the supply of equipment relating to
information technology (IT). This predates the standards rules in the directives. The
obligations are in general quite similar to those in the old directives, requiring use
of European standards.

5.3.5 The consequence of using unlawful specifications

We have already considered in general terms the possible consequences of not
drafting the specifications in accordance with applicable legal requirements, with
the result that the specification restricts the access of products or services that
should lawfully be admitted to the procurement. We pointed out that failure to
comply with legal rules on specifications can have significant practical consequences
and delay the procurement. As explained, the issue may arise in practice in
different ways. In particular:

1. It may be raised by a tenderer that challenges the specification as being
unlawful. In this case the procuring entity may be able simply to issue a
modification to the specification to make it lawful.

As mentioned previously, however, problems may arise if a proposed
modification affects some aspect of the project that was referred to in the
advertisement - for example, where the contract advertisement itself refers
to a particular patented product and it then transpires that this reference
was unlawful. In this case there may be tenderers who saw the notice but
did not ask for the contract documents because they could not supply the
product referred to — but who might be interested in the procurement with
the modified (lawful) specification. As we have seen in section 8 above on
changes to the contract, EU law probably requires the contracting authority
to publish a new notice in such a case: where there is a "material” change,
i.e. a change likely to affect participation in the contract, it would generally
violate equal treatment not to issue a new notice.

Where the specification in question is not referred to in the notice itself, but
only in the contract documents issued to tenderers later, the equal
treatment principle may not require a new notice, but merely require that
the revised specification be issued to all those who have seen the original
specification. This seems to follow from the logic of the equal treatment
principle - this will be adequate to ensure that all those concerned with the
procurement have had the opportunity to tender to the new specification.
Those who have not expressed any interest in the procurement at all are in
no way prejudiced by the change. This principle seems equally relevant
where the change is made is because the specification is unlawful as where
the change is made for other reasons.
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2. The issue of unlawful specifications may arise because a tenderer submits a
tender that does not actually comply with the specification, but would
comply if the specification had been lawfully drafted. This was the case in
the UNIX case, which was summarised above. In such a case the contracting
authority may be tempted to accept the tender if it offers better value for
money than other tenders. However, it will violate EU law to do so. One
reason is because the contracting authority is not permitted to accept
tenders that do not comply with fundamental requirements of the contract
documents (see further chapter 6). The authority would also be violating the
equal treatment principle by failing to correct the illegality and allow all
potential tenderers a chance to tender to a lawful specification. A lawful
course of action here would be to cancel the procurement and commence a
new tendering procedure (although this may be problematic if details of the
tenders submitted in the first procedure are now known). Arguably if the
unlawful specification was not referred to in the notice but included only in
the later contract documents a re-tender based on a corrected specification
could be limited only to those who obtained the contract documents, as per
point 1 above. However, it is also possible that the law make take a different
view of the case where tenders have already been opened, requiring a new
procedure that might attract new tenderers, whose tenders will not be
known to the others.

If the procuring entity does attempt to accept the non-compliant tender a
challenge might come from a rival tenderer. However, it would appear that
that a tenderer will not generally be able to require the procuring entity to
continue with the same evaluation process minus the non-compliant tender -
since the specification is unlawful - but only to go back and modify the
specification. Thus rival tenderers will often not have a real interest in
challenging the decision in practice. An undertaking that could have
competed if the specification had been lawful may have an interest in
making a challenge so that it can have the opportunity to compete - but
that will happen only if it is aware of the violation and significantly motivated
to bring legal proceedings (bearing in mind that such a firm will not have
invested anything in the procedure so far). If there is no likelihood of
challenge, and especially if significant remedies are not available once the
contract has been concluded, the contracting authority may in practice be
tempted to consider accepting such a tender, especially if there are time
pressures and it is considered unlikely that there will be any new tenderers
joining the process with a modified specification.
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CHAPTER 6: THE PUBLIC SECTOR DIRECTIVE
2004/18 — CONTRACT AWARD PROCEDURES

6.1 The general principles: transparency, equal
treatment and non-discrimination:

6.1.1 Introduction

The directives lay down lots of detailed rules about how major contracts should be
awarded. In addition, it is very important to note that the CJEU held, prior to the
adoption of the new directives (see Case C-243/89, Commission v Denmark
("Storebaelt”)? and Case C-87/94, Commission v Belgium ("Walloon Buses")?, that
there are some fundamental general principles underlying the directives, in
particular:

1. The principle of equal treatment and;

2. The principle of transparency.

The new directive expressly sets out in Article 2 three principles:

1. Transparency - reflecting the principle set out above that is already
implied

2. Equal treatment - again stating expressly the principle referred to above.

3. That entities must act “non-discriminatorily”. This appears to restate
the principle of non-discrimination on grounds of nationality under the
TFEU, and is simply one specific application of the more general equal
treatment principle under the directives.

Both the equal treatment principle and transparency principle have been used:
e as an aid to interpreting the express provisions of the directives; and
e to impose additional obligations which are not expressly stated in the
directives.

These are examples of the application of “general principles of law” used by the

CJEU in EU law more generally for interpreting and developing EU law, as was
discussed in chapter 1.

6.1.2 Equal treatment

The equal treatment principle under the procurement directives has been defined as
follows in Joined Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”)*:

! See further S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (2005,
London: Sweet & Maxwell), pp.424-432; S. Treumer, “Technical Dialogue Prior to Submission
of Tenders and the Principle of Equal Treatment of Tenderers” (1999) 8 Public Procurement
Law Review 147; P. A. Trepte, Public Procurement in the European Union (2007, Oxford:
OUP), section 1.31-1.34.

2 Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR I-3353.

3 Case C-87/94, Commission v Belgium ("Walloon Buses") [1996] ECR I-2043.

# Joined Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”) [2005] ECR I-1559.
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"...the equal treatment principle requires that comparable situations must
not be treated differently and that different situations must not be treated
in the same way, unless such treatment is objectively justified”

There is significant discretion for the CJEU in applying a principle of this kind.

It will be clear that certain matters violate this principle: this will be the case, for
example, when decisions are made on the basis of considerations that are illegal
under the system in question. For example, if one firm is given a contract rather
than another because it has given a bribe, that clearly violates the equal treatment
principle. (As we have noted above, to this extent rules against corruption might be
regarded as one aspect of the equal treatment principle - but there are also
reasons for treating integrity as a separate objective of procurement systems).
Similarly, under a procurement system that prohibits discrimination on grounds of
nationality, awarding a contract to one firm rather than another on the basis that
the former is a national firm would also violate any equal treatment principles.

However, in many cases such definitions cannot, however, be applied automatically
to give solutions to a problem, but involve the CJEU or other regulator in making
policy decisions on how to balance the principle of equality of treatment with other
goals of the procurement process when deciding what is a justification/relevant
consideration for different treatment. Under the EU definition above, for example,
this is done at two stages - first in deciding who is in a “comparable” position and
who is not and, secondly - if two firms are considered to be in comparable position
- in deciding whether there are objective grounds for different treatment.

Take, for example, the case of a procedure for complex services which allows
discussions between the procuring entity and potential providers based primarily on
negotiations and culminating in a best and final offer from those involved, in which
a procuring entity has commenced negotiations with four providers. Suppose it
quickly becomes apparent in the negotiations than one firm is very unlikely to offer
the kind of technical solution that the procuring entity can accept or that its
financial terms will be unaffordable. On the one hand, it might be argued that
certain objectives of the procurement process favour allowing a final offer from the
firm - arguments in favour of this are, in particular, equal treatment as an
independent objective (the right to participate in government business), the (small
possibility) that it might produce the best offer and the danger of abuse of any
discretion that the procuring entity is given to reject certain firms before they have
submitted an offer. On the other hand, the objective of an efficient process might
suggest the procuring entity should be allowed to reject the firm early on if there
will be significant costs to continuing negotiations, which will be wasted. Can the
procuring entity decide not to invite that firm to submit a detailed final offer after
balancing these different considerations - or should this be considered a violation of
the principle of equal treatment in the procurement process?

In answering this question under the EU definition of equal treatment the CIEU
might say:

i) that rejection is possible on the basis that the firm that cannot submit a
strong offer is not in a comparable position with one that can; or
i) that the firms are in a comparable position as both have been invited

into negotiations but that there is an objective justification for rejecting
one before the final offer stage i.e. cost considerations.

Which view is adopted will essentially depend on how the regulator wishes to give

effect to the different policy considerations involved in the procurement process -
including the policy of equal treatment as an independent objective or as a means
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to support other objectives. Simply invoking the concept of equal treatment here
does not dictate a particular answer, however.

Other cases have clarified other important general points about the equal treatment
principle:

e In Case C-16/98, Commission v France®, the CJEU made it clear that this
principle - which was originally referred to in the jurisprudence as the
principle of equal treatment of tenderers — applies not just to firms that
have actually participated in an award procedure, but also to those that
hope to participate. Thus, for example, giving more information to domestic
firms than foreign so that foreign firms are deterred from tendering at all
can be a breach of the principle.

e As clarified in the Walloon Buses case the idea of equal treatment does not
simply mean that other EU bidders must be treated equally with domestic
bidders: it means that all bidders must be treated equally. Thus a domestic
bidder can complain if that firm feels that it has been treated unequally as
compared with other foreign bidders or other domestic firms.

The concept of equal treatment can be seen as an objective in its own right
concerned with the equal right of firms to benefit from opportunities to do business
with the public sector, or as a means to other objectives such as ensuring value for
money and preventing corruption. The CJEU has not clearly articulated its concept
of equal treatment in EU public procurement law. Arguably it is to be seen purely as
a means for achieving the objective of a single market.

The equal treatment principle has now been applied in many cases including, for
example, to deal with the issue of how the procuring entity must treat non-
conforming tenders. This is discussed in section 6.6 below.

6.1.3 Transparency

The CJEU has not yet given a general definition of the principle of transparency.
Arrowsmith has suggested, however, that in general in public procurement this
concept as four distinct dimensions, namely:

publicity for contracts;

e publicity for the rules of the process;

e |limits on discretion; and

e provision for verification and enforcement®.

The principle as it applies in the EU procurement directives seems capable of
covering all four dimensions.

An example of the principle of transparency is found in Case T-203/96, Embassy
Limousine and Services v European Parliament’:

e In this case the General Court (formerly Court of First Instance) held that
the principle of transparency involved an obligation to provide to a company
involved in a tendering procedure prompt and precise information about the
conduct of the award procedure. That case concerned a contract procedure
run by the European Parliament for the provision of chauffeur driven car

5 Case C-16/98, Commission v France [2000] ECR I-8315.

'S, Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (2005, London: Sweet
& Maxwell), chapter 3.

7 Case T-203/96, Embassy Limousine and Services v European Parliament [1998] ECRII-
4239.
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services for the Members of the European Parliament. The relevant
committee recommended that Embassy be awarded the contract and
Embassy was told of this decision and asked to prepare for the contract
which they did (e.g. by arranging drivers and insurance), even though the
committee’s view was just a recommendation and not a final award.
However, doubts were later raised about their integrity and a few months
later it was decided not to give them the contract after all. However, the
mistaken impression given to them originally that they had effectively got
the contract had never been corrected. This failure to keep them informed of
the subsequent doubts was held to be a breach of the transparency
principle.

We will see that the principle of transparency has also been used by the CJEU to
add extensive obligations to disclose the criteria and approach that procuring
entities will use in selecting of firms (see section 6.5 below) and in comparing
tenders at the award stage (see section 6.7 below).

6.1.4 Implications of the general principles

The importance of these principles cannot be emphasised too much. They mean
that even if a procuring entity complies with the detailed and specific rules of the
directives it cannot be sure that it has acted legally. The potential for applying
these principles to require particular conduct that the CJEU considers is part of a
fair and transparent competition is almost totally open ended.

From the perspective of a lawyer, the existence of these principles can be seen to
create opportunities to argue for the illegality of any conduct that might possibly be
considered as unfair in some way - even where different procuring entities take
different views on whether conduct is unfair or not, and whether it is justified (for
example, by considerations of efficient procurement), it is quite possible that the
CJEU might decide against a particular approach and conclude that it violates one of
the general principles.

From the perspective of a procuring entity, the existence of these principles creates
a good deal of uncertainty and clearly adds to the legal risks faced by purchasers.

6.2 The available procurement methods

Contracting authorities covered by the directives must use one of five types of
award procedure:

open procedure

restricted procedure

competitive dialogue

negotiated procedure with a notice

negotiated procedure without a notice

ua P wWNH

Note that the last two are both currently called simply “negotiated procedures” in
the Public Sector Directive - but they are in reality two very different procedures, as
explained below.

e Open and restricted procedures
As a general rule contracting authorities must use either the open
procedure, where any party is permitted to submit a bid for the contract, or
the restricted procedure, under which only those specifically invited may bid
(Public Sector Directive - Article 28). Both are formal tendering procedures,
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under which the authority must establish clear specifications as the basis for
submission of bids; must advertise the contract in the EU’s Official Journal;
and must evaluate the bids, as received, on objective criteria, without
entering into significant negotiations with interested parties.

These two procedures are formally defined in Article 1 of the directive (the
definitions article) as follows:

Article 1(11)(a) "Open procedures" means those procedures whereby any interested
economic operator may submit a tender.

Article 1(11)(b) "Restricted procedures" means those procedures in which any
economic operator may request to participate and whereby only those economic
operators invited by the contracting authority may submit a tender.

Authorities have a free choice as to which of these two procedures to apply
for any contract. In 1989 the original rules on supply contracts were
amended to require authorities to justify use of the restricted as opposed to
open procedure for supply contracts but the procedures were placed back on
an equal footing in 1993. Some EU states, however, still require the use of
open tendering as a general rule, at least for some procuring entities. (They
are permitted to have rules which are stricter than those in the directives if
they wish).

The rules are very similar for the two procedures, with the exception that
there is an additional stage in the restricted procedure of choosing a limited
number of firms to tender. Thus they are considered together below.

There is often confusion between the restricted procedure under the EU
procurement directives and the method of tendering called restricted
tendering under the UNCITRAL Model Law on Procurement of Goods,
Construction and Services®. Despite the similarity in names the two are very
different. As we will see below, the restricted procedure in EU law:
- requires a public advertisement of the contract; and
- requires all those who respond to be considered on an objective
basis — although it is not necessary to invite all of them to tender,
they must all be considered for invitations and objective criteria
used to select between them.

The UNCITRAL procedure, on the other hand, does not require a public
advertisement but allows procuring entities simply to approach firms already
known to it. Nor does it provide for any criteria for choosing between
available suppliers who might be interested in the contract. The EU’s
restricted procedure does not really have an equivalent under UNCITRAL - in
most ways it is like UNCITRAL's tendering procedure with a pre-qualification
process, but with the important difference that the EU restricted procedure
allows the procuring entity to limit the numbers of qualified persons who are
allowed to submit tenders, rather than insisting (as does the UNCITRAL
tendering procedure) that all qualified firms should be allowed to tender.

Competitive dialogue

8 On restricted tendering under the Model Law see S. Arrowsmith and C. Nicholas, “The
UNCITRAL Model Law on Procurement: Past, Present and Future"“, chapter 1 in Arrowsmith
(ed.), Public Procurement Regulation in the 21° Century: Reform of the UNCITRAL Model Law
on Procurement (2009, Eagan, MN: West), section 1.12.
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Competitive dialogue is a new procedure introduced for the first time in
Directive 2004/18. This was introduced to provide more flexibility in
procedures for complex contracts.

The need for more flexible procedures was perceived in the United Kingdom
since at least the late 1980s, most notably for PFI contracts, and was
addressed in the new public sector directive mainly because of the EU’s own
policy of promoting public-private partnerships (PPP) for European transport
infrastructure. Open and restricted procedures are often considered
unsuitable for many such projects because of, inter alia, the limited scope
for dialogue. The negotiated procedure with a notice is suitable, but there
was some uncertainty over whether it was available for PFI projects - and
certainly it has not been generally available for all projects in which flexible
procedures are important for obtaining value for money.

Competitive dialogue was thus introduced in the Public Sector Directive to
provide a more flexible procedure for situations in which the negotiated
procedure is not necessarily available. In form it provides a halfway house
between the relatively unstructured negotiated procedure (see below) and
the rigid open and restricted procedures (see above). In essence it provides
a lot of flexibility in the first part of the procedure, including to engage in
dialogue with providers - but, unlike the negotiated procedure with a notice,
requires a formal and complete tender to be submitted at the end of the
procedure as the basis for making the final choice of contracting partner.

The directive formally defines the procedure as follows:

Article 11(1)(c): "Competitive dialogue" is a procedure in which any economic
operator may request to participate and whereby the contracting authority conducts
a dialogue with the candidates admitted to that procedure, with the aim of
developing one or more suitable alternatives capable of meeting its requirements,
and on the basis of which the candidates chosen are invited to tender.

Unlike the open and restricted procedures the competitive dialogue cannot
be used for any contract but - as stated in Article 28 of the Public Sector
Directive - only in specified cases, which are referred to in Article 29. In this
respect it is available, in brief, for “complex” procurements - those for which
the entity is unable to define the technical, financial or legal aspects of the
project (overlapping with, but in some respects broader than, the situations
covered by the negotiated procedure).

This procedure can be compared very broadly with the UNCITRAL
procedures of request for proposals, principal method for procurement of
services with simultaneous negotiation® under the Model Law. Unlike the first
two of those procedures, however, note that competitive dialogue always
requires a notice advertising the contract.

¢ Negotiated procedure with a notice
The directive also provides for use of procedures called negotiated
procedures which, like competitive dialogue, can be used only in specific
cases which are laid down in the directives (as stated by Article 28). These
procedures are defined as follows:

|Artic|e 1(11)(d) "Negotiated procedures" means those procedures whereby the|

° See Arrowsmith and Nicholas above, section 1.11.
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contracting authorities consult the economic operators of their choice and negotiate
the terms of contract with one or more of these

There are actually two distinct types of negotiated procedure. Under the first
type, the "negotiated procedure with prior publication of a contract notice"
(abbreviated here to negotiated procedure with a notice) the entity must
advertise the contract and hold a competition, and must follow various strict
rules on, for example, how to select firms to invite and on use and disclosure
of award criteria which are the same or similar to those of open and
restricted procedures. However, the form of the competition is very flexible
and the procuring entity may simply hold discussions with firms if it wishes.
It is more flexible than competitive dialogue in that it does not even require
any detailed final tender from those participating in the process. As we will
see, it is used when formal procedures are not appropriate, such as for
intellectual services where a specification suitable for formal tendering
cannot be set.

Whilst the negotiated procedure with a notice is subject to a number of
requirements to ensure a degree of competition and transparency, it does
not provide the same guarantees as other procedures for monitoring and
objectivity, and is confined therefore to exceptional cases. The precise
grounds and the conditions for the use of the negotiated procedure with a
notice are laid down in Article 30 of the directive.

Negotiated procedure without a notice

The final type of procedure is the "negotiated procedure without publication
of a contract notice" (abbreviated here to negotiated procedure without a
notice). Under this procedure the authority may simply negotiate a contract
with one or more providers, without any advertisement and usually without
any kind of competition. This is allowed only in very exceptional cases, as
discussed further below.

The grounds for using the negotiated procedure without a notice are set out
mainly in Article 31 of the Public Sector Directive. They are in many respects
similar to the grounds for using the single source method of procurement
under the UNCITRAL Model Law on procurement!® and include, for example,
cases of extreme urgency and cases where there is only one possible
contracting partner (for example, for reasons of intellectual property rights).

The very vague definition of negotiated procedure in Article 1(11)(d) that
was quoted above covers both types of negotiated procedure. The
negotiated procedure with a notice and the negotiated procedure without a
notice are, however, very different procedures, and it is confusing to refer to
both under the single name of "negotiated procedure" and to include them in
a single definition.

The grounds for using each of the five procedures (where applicable) and the
obligations that apply under each procedure (advertising, selecting firms to tender,
time limits etc) are set out in sections 6.3-6.12 below.

10 See Article 22, discussed in S. Arrowsmith, J. Linarelli and D Wallace, Regulating Public
Procurement: National and International Perspectives, (2000, The Hague: Kluwer Law
International), chapter 8.
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The different stages of the procedure are also summarized in the table below: Main
Stages of the Procurement Procedures under Directive 2004/18/EC.
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6.3 Advertising the contract: the contract noticex

6.3.1 The obligation to publish a contract notice

Under the Public Sector Directive contracts (except those awarded by the
negotiated procedure without a notice) must generally be advertised by an EU-
wide advertisement referred to as a “contract notice”: Public Sector Directive -
Article 35(2). These must be sent to the Commission which is obliged to publish
them in accordance with various requirements set out in the directive and outlined
below. In practice, these obligations are met by publication of the notices in the
Official Journal of the European Union (which also contains details of EU legislation
and certain other matters. The form of publication of contract notices is described
below).

The obligation to publish these notices is designed to ensure that all interested EU
firms can find out about contracts in other EU Member States.

Notices must be sent in a standard form. These have been adopted by Commission
Regulation (EC) No 1564/2005 of 7 September 2005 establishing standard forms
for the publication of notices in the framework of public procurement procedures
pursuant to Directives 2004/17/EC and 2004/18/EC of the European Parliament and
of the Council. The information that must be contained in the notice includes things
like the contact details of the contracting authority, a description of the subject
matter of the contract, and the time for delivery or performance.

The notice is sent to the Office for Official Publications. To avoid delays purchasers
are encouraged to send notices electronically where possible. In cases in which
notices are submitted electronically the minimum time limit for firms to respond to
the notice (as to which see further section 6.5 below) is reduced by 7 days
(although currently 90% of notices are still sent in paper form). The EU has
developed software to facilitate electronic submission and automatic verification of
receipt, under the auspices of a wider programme on electronic procurement,
referred to as “SIMAP” (which stands for Systéme d’information pour les marches
publics). However, there have been some operational problems with the system,
including the automatic return of notices for insignificant errors or omissions. In
practice some entities use private firms to check and submit their notices to avoid
this.

The Commission is obliged under the directives to publish contract notices sent to
the Office within 12 days of dispatch by the authority, or 5 days when they are sent
in the prescribed electronic form. The key information is published in all the official
languages of the EU, and the cost of translation is born by the EU itself. The notice
is published in a special database, “Tenders Electronic Daily” (TED), in CD-ROM
form (available on subscription) and also on the Internet free of charge. Until 1998
the information was also available on subscription in hard copy form as a

1 See further S. Arrowsmith, The Law of Public and Utilities Procurement (2" ed) (2005,
London: Sweet & Maxwell), pp.440-448; M. Dischendorfer, “*New Functionalities of the SIMAP
Web Services” (1999) 8 Public Procurement Law Review CS 1; T. Laudal, “Advantages of a
Common Product Nomenclature in Public Procurement” (1995) 4 Public Procurement Law
Review CS 112; T. Street, “"The Common Procurement Vocabulary (CPV): Development of
the Community Nomenclature” (1995) 4 Public Procurement Law Review CS 86; P. A. Trepte,
Public Procurement in the European Union (2007, Oxford: OUP), sections 8.02-06; T.
Westphal, “European Tenders on the Internet: the Policy Context” (1998) 7 Public
Procurement Law Review CS 151; R. Williams, “Proposed Adoption of Mandatory Common
Procurement Vocabulary” (2002) 11 Public Procurement Law Review NA 19.

138



supplement to the OJ but this had become unwieldy and was abolished in July
1998. The Commission has been increasingly concerned to develop tools to help
contractors search through the vast amount of information for contracts relevant to
them. Various search tools are available on the Commission’s SIMAP website. The
SIMAP web site also contains links to various national procurement databases which
include information also on contracts which are not covered by the directives
because they are below the threshold. The SIMAP home page address is
http://simap.europa.eu.

6.3.2 The CPV

One tool which is important for effective advertising (as well as for other purposes)
is the Common Procurement Vocabulary (CPV). The CPV is a detailed system for
describing products purchased by government by means of a reference number,
which was given formal status as a EU nomenclature by Regulation (EC) No
2195/02 of the European Parliament and of the Council on the Common
Procurement Vocabulary (CPV) of 5 November 2002 [2002] O.]. L340/1 (as
amended). The current version was adopted by Regulation (EC) No 596/2009 of the
European Parliament and the Council of 18 June 2009 [2009] O.]. L188/14. Under
Directive 2004/18 it is intended (according to the Commission at
http://simap.europa.eu) that the CPV must be used in contract notices (e.g. to
describe the subject matter of the contract), although the wording of the directive
does not appear to require this. (See Article 1(14) which refers to the CPV but does
not clearly impose such an obligation). The CPV is also used elsewhere in the
directives - e.g. to describe what are priority/Part A services - but only alongside
the other, original, nomenclatures (CPC for services), and where there is a conflict
the old nhomenclatures are stated to prevail.

The CPV can be found in all its languages on the SIMAP web site
(http://simap.europa.eu).

One of the main benefits of the CPV is the possibility it provides for suppliers to
search by electronic means for contracts of interest. (For example, using different
words such as “lorry” and “truck” for the same type of vehicle can cause difficulties
but if the CPV is used each similar item is referred to by the same standard
number). Another is that it avoids the need for individual translation (bearing in
mind that the Official Journal is published in all official languages) - each number
has a corresponding entry for all the various languages.

There are, however, a number of problems with the CPV. One is the fact that the
CPV system still provides an insufficiently detailed breakdown of different
requirements for some important products. Another, more fundamental, problem is
that the system is often difficult for purchasers to use as it is a producer-based
rather than user-based system, which describes and classifies products by
reference to features of interest to producers, such as material of manufacture
(which is relevant for some suppliers), rather than end-user features (which is
relevant for purchasers). This is because the system is based on more general
nomenclatures designed for different purposes (the EU’s Classification of Products
According to Activities (CPA), which is in turn based on the United Nations Central
Product Classification (CPC).

The system is still being developed and refined to deal with some of these

problems. However, it is very difficult to develop a system that is appropriate for
both purchasers and suppliers.
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6.3.3 Additional notices

There is nothing in the directives to prevent Member States from publicizing
contracts through additional means, as well as the EU’s Official Journal - for
example, through notices in the national press. However, to ensure that national
firms do not get an unfair advantage it is expressly stated that notices may not be
published in the national press prior to their despatch to the 0.]., nor may national
notices contain additional information (see Public Sector Directive - Article 35(5)).
It can probably also be implied by analogy and by reference to the general principle
of equal treatment that firms should not be contacted directly until the OJ notice
has been despatched, nor given information not given to other firms who might be
interested.

Some Member States require publication elsewhere — such as in an official national
gazette - by law, at least for some contracts. In the UK there is no general legal
obligation of this kind. However, many purchasers have found the level of response
to the mandatory EU contract notices to be quite low, and often take additional
steps to publicise their contracts.

6.3.4 Purchaser profiles

To encourage public purchasers to provide more and better quality advance
information about their purchasers, the European Commission helps purchasers to
establish “purchaser profiles” on the Internet, either through purchasers’ own
websites or through the Commission’s own “SIMAP” site, which purchasers without
their own site can register their details on.

6.4 Suitability of firms (qualification and eligibility)*

6.4.1 General principles

In any public procurement, procuring entities will generally exclude from a
procurement suppliers who are not considered capable of performing the contract
reliably or who do not meet other relevant conditions (e.g. where the contract is
reserved for small and medium sized enterprises, it will exclude suppliers who are

12 See further S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (2005,
London: Sweet & Maxwell), chapter 12; S. Arrowsmith, H-J. Priess and P. Friton, “Self-
Cleaning as a Defence to Exclusions for Misconduct - An Emerging Concept in EC Public
Procurement Law?” (2009) 6 Public Procurement Law Review 257; M. Gabriel, “The
establishment and participation of bidding consortia in award and review procedures in
Germany and Austria” (2007) 16 Public Procurement Law Review 174; G. Hayken,
“Comparative study: the evolution of organisational conflicts of interest law in Europe and
the United States” (2006) 15 Public Procurement Law Review 137; E. Piselli, “The Scope for
Excluding Providers who have Committed Criminal Offences under the EU Procurement
Directives” (2000) 9 Public Procurement Law Review 267; H-]. Priess, “Distortions of
Competition in Tender Proceedings: How to Deal with Conflicts of Interest (Family Ties,
Business Links and Cross-representation of Contracting Authority Officials and Bidders) and
the Involvement of Project Consultants” (2002) 11 Public Procurement Law Review 153; P.
A. Trepte, Public Procurement in the European Union (2007, Oxford: OUP), 6.31-6.92; D.
Tryantafyllou and D. Mardas, "Criteria for Qualitative Selection in Public Procurement: A
Legal and Economic Analysis" (1995) 4 Public Procurement Law Review 145.
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not within that category). This process of excluding suppliers who do not meet the
required conditions for participation in the procurement we referred to there as
“qualification”. In the Public Sector Directive the term “suitability” is used to refer
to this process of deciding which firms meet the minimum standards set by the
contracting authority to make them qualified to participate in a contract. (See the
heading to Article 44 and Article 44(1)).

In all award procedures under the Public Sector Directive the process of deciding
which suppliers are to be excluded for these kinds of reasons is regulated by the
directive.

The directives significantly limit an authority's discretion in this area in two ways:

1. They permit firms to be excluded only on certain limited grounds listed in
the directives, including financial position and technical capacity (but subject
to certain exceptions to give effect to the equal treatment and transparency
principles).

2. They also control the process of exclusion, including the evidence that may
be used.

These rules seek to ensure:
e that authorities provide fair opportunities of participation; and
e that procedures for assessing qualification are not unduly burdensome and
do not provide opportunities for authorities to conceal discrimination.

It should be noted that the directives do not expressly require that purchasers
should exclude firms on any of the specified grounds. They merely regulate the
position where authorities decide to set conditions for qualification. In practice, of
course, authorities almost always wish to check at least the financial and technical
position of firms before awarding them a contract, and countries may have national
legislation which requires their contracting authorities to undertake such checks.

The directive deals with suitability in Articles 44-52.

Note that in restricted procedures, competitive dialogue and negotiated procedures
with a notice not all suitable (qualified) firms will necessarily be invited to tender -
in these procedures contracting authorities may follow a shortlisting process: that is
they may choose from amongst the qualified firms only a limited number to invite
to tender. This shortlisting process is dealt with in section 6.5 below. We will see
there that many of the same rules apply in shortlisting as apply in determining
whether the suppliers meet the minimum standards for participating. However, it is
important to be clear that determining suitability and choosing are distinct
processes in the procedure.

6.4.2 The grounds for excluding suppliers under the directive
6.4.2.1 General approach

The explicit grounds for excluding suppliers under the directives for lack of
suitability can be divided into four main categories, concerned with:
e Economic and financial standing;
e Technical and professional ability;
e Enrolment on a trade or professional register and possession of a licence;
and
e Professional honesty, solvency and reliability
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The CJEU has stated as a general principle that entities can only exclude firms on
these grounds, a principle recently confirmed in clear terms by the CJEU in Joined
Cases C-226/04-C-228/04, La Cascina v Ministero della Difesa (“La Cascina”).

However, it has recently emerged that the CJEU is prepared to place some
significant limitation on this general principle: it has stated in Case C-213/07,
Michaniki AE v Ethniko Simvoulio Raidotileorasis and Ypougos Epikrateias
("Michaniki”)’® that the grounds listed in the directives are exhaustive of the
grounds for exclusion relating to professional qualities, but are not exhaustive of all
grounds of exclusion: entities may also exclude for further reasons to ensure
transparency and equal treatment in the procurement process. This can be seen to
introduce a fifth category of exclusions - those based on equal treatment and
transparency. As explained below, it is possible that these categories of exclusions
are not closed and that others may possibly be allowed by the CJEU (see section
6.4.2.7 below).

We will now consider in turn these different grounds for exclusion.

6.4.2.2 Economic and financial standing

Firms may, first, be excluded because they lack "financial and economic" standing:
see Public Sector Directive - Article 47.

What is meant by economic and financial standing?

This is not defined. However, it clearly refers to whether firms have adequate
financial resources to perform the contract alongside their other commitments.

The relevant standards

It is in principle for national authorities to determine the standards which firms
must meet - for example, the size of turnover required. (See Joined Cases 27-
29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v Société
Coopérative "Association Intercommunales pour les Autoroutes des Ardennes" and
others ("CEI and Bellini")!® paras. 26-28 — summarised below).

However, an important qualification to this is that any minimum standards set for
participation must be “related to and proportionate to” the subject matter of the
contract (Article 44(2)). This means, for example, that the contracting authority
can only set conditions such as minimum annual turnover requirements when these
are reasonably appropriate to deciding if the firm has adequate resources to carry
out the contract - if the contract is a small one near the thresholds, the procuring
entity cannot set turnover requirements that would exclude all but the largest
suppliers. It can be noted that this condition that requirements must be
proportionate was not expressly stated in the directives at the time of CEI and
Bellini and could possibly lead the CJEU to adopt a more critical view of the kinds of
requirements set in those cases.

13 Joined Cases C-226/04-C-228/04, La Cascina v Ministero della Difesa (“La Cascina”)
[2006] ECR 1-1347).

14 Case C-213/07, Michaniki AE v Ethniko Simvoulio Raidotileorasis and Ypougos Epikrateias
("Michaniki”) [2008] ECR I1-9999.

15 Joined Cases 27-29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v
Société Coopérative "Association Intercommunales pour les Autoroutes des Ardennes" and
others ("CEI and Bellini") [1987] ECR 3347.
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Although this is not entirely clear, it seems that contracting authorities do not
necessarily have to deal with financial standing by setting specific minimum
requirements such as levels of turnover, but could instead simply undertake an
overall discretionary assessment of whether a firm’s financial situation is adequate.
This would involve more discretion than an approach that relies solely on specific
stated minimum requirements, and would not be so transparent, but it might be
necessary in order to give a proper picture, necessary both to exclude unsuitable
firms and to ensure that suitable ones are not excluded, thus fostering broad
competition.

Rules on proof

As regards the proof of economic and financial standing, the directives list certain
evidence which authorities may demand: for example, bankers' statements, and
statements of turnover in the previous three financial years. For matters relevant to
financial and economic standing but which cannot be deduced from this evidence -
for example, the level of the firm's existing contractual commitments - authorities
may call other evidence. This was made clear in CEI and Bellini, supra.

However, firms which cannot produce the particular evidence specified by the
authority - whether that listed in the directives or not - may always offer other
"appropriate" evidence instead. (The directives actually state that this applies to
evidence which the authority “thinks” is appropriate; but it is probably implied that
its decision whether to accept the evidence offered must be reasonable).

Transparency requirements

Information required from firms on their financial and economic standing must be
set out in the contract notice or tender invitation (Public Sector Directive - Article
47(4)).

Any specific minimum requirements (such as a minimum annual turnover
requirement) must be specified in the contract notice (Article 44(2)).

6.4.2.3 Technical and/or professional ability

Firms may also be excluded where they lack the "technical or professional ability"
to perform the contract: see Public Sector Directive - Article 48. An entity may
consider technical capabilities only in so far as these relate to the actual contract
being awarded in the procedure.

As with financial standing, any minimum conditions must also be “related to and
proportionate to” the subject matter of the contract (Public Sector Directive - Article
44(2)).

The point that requirements on technical capabilities must relate to the contract
means that contracting authorities cannot lay down conditions relating to the
conduct of the firm’s business as a whole, but only conditions that refer to the
ability to perform the particular contract being awarded.

e For example, an authority cannot exclude a firm simply because it considers
that that firm does not follow sound environmental policies in managing its
business, when these have no connection with anything required in
delivering the goods, works or services under the contract. Thus authorities
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cannot use the threat of withdrawing public contracts as a kind of sanction
to get firms to follow government policies that are not connected with the
contract.

As with financial standing the technical standards (levels) for determining whether
firms are qualified to perform the particular contract - for example, the amount and
type of equipment needed - are for national authorities to determine: CEI and
Bellini and Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”)'®.

The rules on this list certain evidence which authorities may demand as means of
proof of standing: for example, these include:
e a statement of the tools, plant, and technical equipment available;
e the education and professional qualifications of the contractor and/or the
contractor’s staff; and
e a list of works or services or deliveries carried out over the last five years
(for works) or three years (for supplies and services).

In contrast with the position for financial standing, authorities may not demand
evidence other than that listed in the directives (Case 76/81, S.A. Transporoute et
Travaux v Minister of Public Works'”; CEI and Bellini; Case C-71/92, Commission v
Spain®).

This means, for example, that an authority cannot insist that a firm is registered on
its “approved” list of contractors for the contractor to obtain a contract with the
authority, since a domestic approved list is not a form of evidence listed in the
directives. (On approved lists see further below). It also makes it difficult for an
authority to get details of a firm’s employees’ working conditions, even if the
authority thinks this may be relevant to the firm’s ability to perform the contract.

Further, only those criteria which can be deduced from the listed evidence can be
taken into account - for example, the nature and type of a firm's equipment, which
can be ascertained from the statement of equipment, or the firm’s past experience,
which can be seen from past contracts performed (Advocate General Darmon in
Beentjes, para.29 of the Opinion). This could include past performance on contracts
with the contracting authority itself.

For service contracts, authorities sometimes like to require that firms have been
assessed for conformity with certain quality assurance procedures. Authorities must
request only quality assurance systems based on European standards and must
accept other quality assurance measures offered by firms when these provide
evidence of equivalent quality (Article 49). This is important since obtaining
certification to European standards maybe very burdensome, especially for small
firms. The wording of this is not entirely apt to require authorities to accept
measures that are equivalent to quality assurance certificates, rather than merely
to allow it, but probably must be interpreted to do so in accordance with the
directive. A similar principle applies with requirements for firms to be certified in
accordance with environmental management standards (Article 50 of the directive).
Probably in any case a general principle of this kind - that contracting authorities
cannot require specific certifications but must also accept other evidence that
shows the required technical capabilities - also applies under the TFEU, and so
applies to all types of certifications.

16 Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635.
17 Case 76/81, S.A. Transporoute et Travaux v Minister of Public Works [1982] ECR 417.
18 Case C-71/92, Commission v Spain [1993] ECR I-5923.
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As with financial standing, information required from firms on technical
capacity/capability must be set out in the contract notice or tender invitation (Public
Sector Directive - Article 48(2)). Again, any specific minimum requirements (such
as a certain number of years of experience) must be specified in the contract notice
(Public Sector Directive - Article 44(2)).

6.4.2.4 Enrolment on trade/professional registers and possession of
licences

Authorities may require firms to be registered on certain trade or professional
registers in their state of establishment (Public Sector Directive - Article 46). For
some Member States which have relevant registers these are listed expressly listed
in Annex IX. Certain special provision is made for states where no registers exist.

6.4.2.5 Professional honesty, solvency and reliability

Entities are also permitted to exclude firms on other grounds, which the CJEU in La
Cascina has described collectively as relating to “professional honesty, solvency and
reliability” (Public Sector Directive - Article 45). These are where the provider:
1. Is bankrupt, subject to a winding up order or similar;
2. Has been convicted of an offence relating to the firm’s professional conduct;
3. Has been guilty of "grave professional misconduct" “proven by any means
that the contracting authority can demonstrate”;
4. Has failed to pay tax or social security contributions either in the country n
which the firm is established or the country of the contracting authority; or
5. Has been guilty of serious misrepresentation in supplying information
required under the directive relating to the above, or has not supplied such
information.

In La Cascina the CJEU also emphasised that these grounds for exclusion are
optional for Member States (as is clear from the directives).

These grounds are sometimes relevant to proving a firm’s financial and technical
capacity to perform the contract (for example, a firm which is subject to a winding
up order because it is insolvent is unlikely to have the financial standing required!).
However, they are not necessarily connected with the ability to perform the
contract. There are various different reasons why states might potentially disqualify
firms from participating in public procurement on because of criminal convictions,
grave misconduct etc. In addition to ensuring reliability this could be:
a. To avoid associating the government with unlawful behaviour, both to set an
example and to avoid public criticism;
b. To provide an additional enforcement tool for securing compliance with the
general law and/or sanctioning violations;
c. To ensure a level playing field; or
d. To ensure that government funds are not used to support enterprises that
engage in illegal activity.

It is not clear whether the directive envisages that the last four grounds above may
be used only to determine the reliability of a firm in performance - establishing a
presumption that a firm with a conviction, for example, is not reliable — or whether
they can be invoked for the other reasons referred to above. This is an important
question for the issue of implementation of horizontal policies in procurement
(social and environmental policies etc), which are considered further in chapter 11
below. Can a procuring entity exclude firms because they have convictions for
environmental offences, for example, even though these have no relationship to
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contract performance, simply because it wishes to use its procurement power to
promote compliance with environmental policies? This question has yet to be
resolved by the CJEU.

Another area of uncertainty arises over what the “grave misconduct” ground refers
to. There are two main possibilities:

e One view is that it refers only to the case in which a firm has been judged by
an appropriate body (such as professional disciplinary tribunal or
competition authority) to have violated some normative rule which does not,
however, constitute a criminal offence - for example, violation of a
professional code of ethics or competition law rules that are subject to
administrative, but not criminal, sanctions. In other words, it can be seen as
a kind of equivalent to the criminal offences provision for conduct that is not
technically a criminal offence. This interpretation would mean that there are
thus safeguards against discrimination and to protect firms from other
abuses and unfairness on the part of the procuring entity.

e Another view, however, is that it may be applied for any kind of misconduct
- including criminal conduct - even though there has been no external
adjudication that the misconduct has occurred. Clearly there are risks
involved in relying on this provision when the decision that misconduct has
occurred is based solely on the judgment of the procuring entity rather than
on any external decision.

It can be noted that in Case C-71/92, Commission v Spain, Advocate General
Gullman (para.95 of the Opinion) stated that an authority might be able to exclude
under the grave misconduct provision for deliberate omission to perform contracts
awarded previously. If in general it is required for there to be some form of
external adjudication that a violation exists, however, it might be argued that this
should apply only if the violation has been determined by a relevant court or
tribunal, which would obviously limit its importance.

In all cases the discretion to exclude on the grounds above must be exercised in
accordance with the general principles of the directives and of EU law in general.
Two important principles in this context are:

1. Proportionality, which requires that a measure restricting access to the
market should be proportionate to its objectives. This will place limits on, for
example, the amount of time for which a firm can be excluded. (For an
example of the application of this principle to a different type of exclusion
see the cases of Fabricom and Michaniki, discussed at 6.4.2.6 below). It
would also seem to limit the possibility of excluding for very minor offences,
especially those not involving any kind of intentional or negligent
misconduct. It can also be argued that the proportionality principle requires
contracting authorities take account of “self-cleaning” measures undertaken
by suppliers - that is measures to remove from the company persons
involved in the violation and to ensure that such violations are not
repeated.®

2. Transparency. This principle was applied in the context of exclusions under
Article 45 in the case of La Cascina, where the CJEU indicated that the
detailed conditions of exclusion needed to be set out in advance. Thus in the

19 For the arguments see further S. Arrowsmith, H-J. Priess and P. Friton, “Self-Cleaning as a
Defence to Exclusions for Misconduct - An Emerging Concept in EC Public Procurement Law?”
(2009) 6 Public Procurement Law Review 257.
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context of exclusion for non-payment of tax or social security contributions
the CJEU considered that Member States must set the date by which
payments must have been made or by which any relevant “regularization” of
the situation must have occurred for a provider to avoid exclusion: this could
be at the deadline for lodging the request to participate; at the date of
issuing invitations to participate; at the deadline for tenders; at the date at
which tenders are considered; or at the date for award. (See para.31).
Based on the obligations of transparency and equal treatment, this period
must be determined with absolute certainty and made known to participants
(para.32 of the judgment). The CJEU stated that this time period can be
fixed either in legislation or by procuring entities themselves. This avoids the
possibility of using these grounds of exclusion in a discriminatory manner to
favour or exclude certain firms, once the tenders or applications are
received. Whilst that case concerned the non-payment of taxes and social
security contributions it may be relevant to some extent for the other
grounds of exclusion also.

There are various practical issues that arise in applying such provisions, such as the
extent to which they allow exclusion of companies associated with the violating
company (such as parent companies) or of natural persons associated with the
violating company. These are not dealt with in the directives. It may probably be
presumed, however, that related persons of this kind may be excluded if Member
States wish to exclude them, subject to the principle of proportionality (which may,
for example, prevent a very wide exclusion). Quite how this would be applied by
the CJEU is impossible to predict.

This and other issues are more important in the context of the mandatory
exclusions (that require exclusion for corruption and certain other offences): see
further section 6.4.2.11 below).

6.4.2.6 Exclusion to support equal treatment and transparency, including
to remove conflicts of interest

As we have noted above, in the Michaniki case the CJEU stated that the grounds
listed in the directives are not totally exhaustive of the grounds for exclusion: whilst
they are exhaustive of grounds relating to professional qualities they are not
exhaustive of all grounds of exclusion and entities may also exclude for further
reasons to ensure transparency and equal treatment in the procurement process.

This principle was first applied in the case of Fabricom. This case dealt with conflict
of interests arising out of the fact that a firm has participated in preparing
specifications, but is potentially relevant also to other types of conflict of interest.

In this case, the CJEU ruled that a Belgian law which prohibited from tendering all
persons who were themselves involved in preparatory work, even if they could
show there was no risk for competition, was contrary to the directives, because it
was not proportionate to the objective at which it was directed - it went beyond
what was necessary to achieve the objective of the national rule. This was because
the objective of ensuring equal treatment of those participating in the competition
could be safeguarded by a less restrictive method, namely by prohibiting
participation only by those who are unable to prove that there is no risk to
competition involved (paras.32-36). However, this also implied that it is permitted
to exclude a firm from participating in an award procedure when it has been
involved in the preparations, when the firm cannot prove that there is no risk.
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The CIJEU in Fabricom did not explain how its ruling that exclusion was allowed to
prevent conflicts of interest fits with the scheme of the directive: it did not
comment on the fact that the public sector directives do not expressly provide for
this ground for exclusion, but only list certain other grounds for exclusion (technical
capacity, absence of financial and economic standing and certain “miscellaneous”
criteria, such as conviction of criminal offences) - which the CJEU stated in La
Cascina are exhaustive. However, the ruling can now clearly be seen as based on
the principle that exclusion is permitted when it is necessary to ensure compliance
with the equal treatment principle or with other objectives of the directives. This
was stated by Advocate General Léger in his Opinion in Fabricom (para.36) and
later confirmed by the CJEU in the Michaniki case, which, as we have noted, set out
a general principle that the directives permit exclusion to give effect to equal
treatment and transparency.

In the Michaniki case the CJEU further considered what types of exclusion fall within
the principle and how such exclusions are controlled by the principle of
proportionality. In that case, the CIEU accepted that these principles allow a
Member State to exclude companies with media interests from a procurement.
However, it stated that this is allowed only to a limited extent in compliance with
the principle of proportionality. In the view of the CJEU the proportionality principle
was not satisfied by an exclusion, such as the one in Michaniki, that is so wide as to
totally exclude a contractor who is an owner, partner, main shareholder or
management executive of an undertaking active in the media sector, from also
being an owner, partner, main shareholder or management executive of a
government contractor, without any possibility for the contractor to show that the
interest held does not actually create any risk to equal treatment (paras. 62 and
69). A fortiori the CJEU also appeared to rule out certain prohibitions based on the
involvement of an “intermediary” in the companies concerned (spouse, relative or
financially dependent person), which were in issue in the case before the Greek
court. The CJEU commented that its conclusion was reinforced by a very wide
definition given to the concept of shareholder and intermediary in the Greek
legislation (para.68).

Similarly, in Case C-538/07, Assitur v Camera di Commercio, Industria, Artigianato
e Agricoltura di Milano (“Assitur”)?® the CJEU concluded that it is permitted to
exclude tenderers linked by a relationship of control (e.g. ownership by one of
another) or affiliation from participating in the same award procedure when the
connection creates a risk to transparency and equal treatment in the process.
However, the CJEU then went on to conclude that an absolute prohibition on
participation of connected tenderers that precludes any opportunity for the
tenderers to demonstrate that the relationship did not influence the conduct of the
tendering procedure does not comply with the proportionality principle.

Note: We should note here a point of terminology, namely that the term
“suitability” used in the directives to refer to whether firms meet the requirements
for participating laid down in relation to technical capability, financial standing and
the criteria in Article 45 (what the CJEU calls collectively “professional qualities”)
might not be appropriate when considering the equal treatment ground for
exclusion.

6.4.2.7 Other grounds for exclusion: equal treatment and other
considerations

20 case C-538/07, Assitur v Camera di Commercio, Industria, Artigianato e Agricoltura di
Milano (“Assitur”) [2009] ECR I-4219.
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The CJEU in Mechaniki did not consider in detail whether any grounds for exclusion
exist other than those listed in the directive and those necessary to ensure equal
treatment and transparency. However, the CJEU arguably implied that as well as
permitting exclusion of firms with media interests for reasons of equal treatment
and transparency, exclusion of firms with media interests could also be justified on
the grounds of punishing fraud and corruption (para.60) - although it is also
possible that the CJEU regarded this as a side effect showing that such a measure
is consistent with the public interest, rather than as a permitted reason for
exclusion.

If the CIJEU does consider this a permitted reason for exclusion, it might open up
the possibility of exclusions for other objectives, including social and environmental
objectives - at least for objectives of certain kinds that are positively supported by
EU policy. This issue is considered further in chapter 11.

6.4.2.8 A note on approved lists

It was the practice of many authorities prior to the directives to award contracts
only to those firms registered on the authority’s “approved lists” (sometimes
referred to as “qualification lists”). However, the CJEU has ruled in Case C-71/92,
Commission v Spain, that the directives’ rules on qualification mean that this
practice can no longer be followed for contracts covered by the directives, at least
for firms from other Member States. In the case of financial standing the reason is
probably that firms are always entitled to submit their own evidence of financial
standing as an alternative to that requested by the authority, so that if registration
were requested as proof of financial standing, the contractor could submit other
evidence instead. Where technical capacity is concerned, authorities can only
require evidence listed in the directives, and as evidence on an approved list is not
listed, they cannot require registration.

However, there is nothing to stop the authority from maintaining lists which are
optional for supplier from other Member States, in that they merely indicate that
suppliers are qualified for a particular contract. Such optional lists can save time
and effort for both the authority and suppliers: once a supplier is registered, it does
not generally have to submit new evidence of its position for every contract, and
the authority does not have to check that evidence on each occasion.

6.4.2.9 The legal status of tenderers, including bids by consortia

For complex contracts, in particular, firms with different areas of expertise often get
together and bid as a consortium. For example, with contracts for building and
operating a prison, a firm with construction expertise will often get together with
other firms with expertise in management and in security in order to submit a bid.
Authorities are expressly prohibited from rejecting bids because they are submitted
by consortia, because of a general rule that authorities may not require entities to
take a particular legal form when submitting tenders (Public Sector Directive -
Article 4(2)). However, they may insist that any consortium form a legal entity
before entering into a contract, when necessary for the proper performance of the
contract (Public Sector Directive - Article 4(2)). The authority then only has to deal
with a single legal entity rather than several different firms. In practice, most
consortia wish to do this anyway. They may, for example, create a separate
company for the project, in which each of the participating firms owns a proportion
of the shares.
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The general rule of Article 4(2) also means that authorities may not, for example,
limit participation in tenders to companies with share capital: Case C-357/06,
Frigerio Luigi & C. Snc v Comune di Truggio (“Frigerio Luigi”)?*.

Article 4(1) of the Directive provides that authorities cannot prevent an undertaking
from accessing public contracts merely because it takes a particular legal form
when (as in this case) the undertaking is permitted to provide the services in
question through that legal form in the state in which is it established (para.23 of
the judgment). This was another reason held to apply in Frigerio Luigi to prevent
authorities from limiting participation in tenders (in that case for services contracts)
only to companies with share capital.

In general, authorities may insist that firms possess legal capacity as a condition for
contracting, but may only seek proof of that fact based on the evidence referred to
in the directives (such as registration on a trade register): see Case C-71/92,
Commission v Spain, above.

6.4.2.10 The use of "official lists" kept by other states

The directives provide that firms which are on official lists of providers in their
home state (“official lists”) may use their registration, in a limited way, to assist in
proving to other states that they meet qualification requirements for the contract
(Article 52(4), which says that information in official lists may not be questioned
without justification). Basically, where registration on a list in the home state
depends on proof that certain factual criteria are met - for example, that the firm is
registered in a professional register, or has not been convicted of an offence - the
registration must be accepted by purchasers in other states as conclusive evidence
of the fact in question. However, these provisions do not affect an authority's
freedom to set its own standards for qualification (for example, the necessary level
of turnover, or previous experience) (CEI and Bellini).

6.4.2.11 The new mandatory exclusion of convicted firms??

In general it is for Member States to decide on which of the permitted grounds they
will exclude firms from participation. However, the Public Sector Directive 2004/18
(Article 45) contains a provision which requires states to exclude firms convicted of
participation in a criminal organisation, corruption, fraud and money laundering, as
defined in relevant EU instruments, in order to support the EU’s own policies of
combating these crimes.

Th