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Preface

This book provides a legal, economic and policy analysis of Public Procurement
Partnerships. It is designed as a text for students at university level, but also for
lawyers, procurement officials and policy-makers. The book consists of an EU, a WTO
and a Chinese legal perspective. As explained on the cover page, the book was
prepared as a part of a collaborative project in higher education, the EU Asia Inter
University Network for Teaching and Research in Public Procurement Regulation
2009-2011, funded by the EU. This project involved several Universityes in Europe
and Asia and has sought to promote the spoort the teaching of public procurement in
Europe, Asia and globally. This text is one of five books produced under the auspices
of project that are designed to be used as resources in the teaching of public
procurement law and regulation. The main editors and chapter authors are listed
below, but is should be recogised that the text is a collaborative effort of all the
partners to the extent that it has benefited from input by, and discussion between,
many different persons at the different partner institutions. In addition to the
authors and editor mentioned below, the text hase benefited from editing and proof
reading by Laura Graham at the University of Nottingham and text assistance from
Marie Pade Andersen, Cecilie Voss and Kim Jgrgensen at Copenhagen Business
School whose assistance the project would like to acknowledge gratefully.

The contents of the book are up to date as of August 2010. It hase also been
possible to include later developments in some parts of the book.

Editor(Z7#)

Christina D. Tvarn@®

Authors (fE&)
In alphabetical order (318 7 HRENF)

Henrik Andersen (chapter 3)
Fuguo Cao, (chapter 5)

Christina D. Tvarn@®,(chapter 1,2 and 6)

Ping Wang,(chapter 4)
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H—F

XTFTRPYAHZ

LAFMRERRBER

£ K 22 B0 XU e UG BB TR & 22 1 RO LA 2 i A3 S i de K
KW —— MFEAS 7o s B v B B o RIS, BESRES T A AL 7 L
AN TE S T 2RI BOA T I BAR K.

R E . EERS 5 PO R T g . B, R RES
[ X e I Fdn SO IR AR SO o DU SR e ) o i A 2 ) R 41

DR AR AR AERK AN AR A AR — B s, IR Han S 2 Fh ik
PR RV 2 AN AR HIEA T 4 5 8 20K R I BUt B X Hh 3k 15 1 3%
R o

@iz PPP (Public Private Partnership) RJ DAL EE L 84, nJ LA

SRR BN BAET  (alternative management procedures) FIHHATH TS
(implementation skills) , T A RFIA L X ISR AEIGE, I H o] PA3R it

B RAIAE (identification of needs) LS ik B &5 F| FH ) B Al . *

ANE R E XK Z H A RIS 2 R VEEE & WTO, #A — 8RR AR
L] PPP A 5 A SLA RIFNIA OB 7 18

MAEY & 7 PPP T3, 385E T AILERTTARNE T2 808 1K R
HATWEAE, CLARAESE JuM & FrEshdiis iz 5 B . 8 2401,
PPP [ AR FR T HH i R 3 T SR P AL F ks, (HRUE—Rm S,
PPP [FAF R BE0E Hh {2 it A He IR 55 0 o3 S A 3R H 2 389 K 1R 25 R DR 3]

2.PPP—HHIEEE K

! See European Commission, Guidelines for Successful Public-Private Partnerships, March 2003, p. 4.
2 A few countries have enacted specific national rules covering PPP: Brazil enacted a PPP act in
December 2004, designed to encourage investments for crucially needed infrastructure projects. See
Law No. 11.078, D.0.U.31 Dec., 2004 and also C.V. Filho and J.B.Lee, Brazil‘s New Public-Private
Partnership Law: One Step forward, Two Step Back. Journal of international Arbitration 22(5):419-426,
2005.
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5 PPP — &N T A FifE IR UN/WTO, RR A HL X ¢ T PPP 1)
FHIEEIN],  LLE TS PPP LG AR i H ), DL SRR A SR J 1]
PPP Z [H] I {E R

PPP — 1 EEHS AT UN/WTO, BREEAIH[E ) PPP 4idsk Al /A JE At 15
i ) 202 AN e e A — Pl U

EARFH H PFEAEE TEEPRALE T fERK AN HALE Sk ppp
HIH 5 DL SRS PPP 1 G A& # M (economic reasoning) « AFIHIEE
— IR G L — R AR B R T HEZR, IF HUR R PP I H .

PPP Tl H #H kT — R ek, JF H PPP (U H 2 — 4Rt —FhofT
RIS B8 LR 1 7 RS IR A B . PPP 2 2 T IXHE — PP
oK B AL BT IR 22 56 45 H T B Atk B0t T A D ol B3 [ 613 e 0 P R e L
LPFRCR A . X — rURHE RE SR 56— B0 R AT i e A o A

XA H HIBLE T X PPP BEAT = Fhy e FE 10T o B M B Al B
KA FEREIST PPP (K] WTO 1 GPA [IERI; KR 25 55T PPP 1R I %1 )
WAL S A BRI M. >k B 5 ] P A DA R RR R 9 B 11 4
BPRGAEIEAR AT o A5 0K 2 BT AR v ) 1) SR I D

ME BRI R FNE P AL A X PP ATV T IR R IR . &
S5, R N B RISV A A 1) 4 28 56 R 0 75 38 HH STV I R D 0 ) A< K 1
o HIk, BN PPP FERKINT 2 B K ATh 98 & — P B4 i R B IME 2 Cnewly
developed concept) , JFH T A AT AN I £ ja] @347 V5 1 7 oK
WIRE . JH, HTEEMWAIEEFTINERRSE 20K E, PPP X EXK.
BURF AN A LA K2 3 B T & A7 ARG B BrA sy R a5 o AT & 7E 5 550
Hh 3 AT IX — ) L

w5, SEA R B A T8 B BRALES T PR RN A ) PPP (13243
Hl B AR OL. 2 PPP etttk e, WIRIEM . 2R
Y. EFEENER. 0 A DB VREE SR AR A R, 182 fEdE pPp
113z FH AR R

— R FLIU AL PPP BT AR Him 1) 22 % Jk Attt 2 B A7 AE 3G T SO AE A
PL—FE A A T e A . 1A PPP BTk 2 — (as an
alternative to PPP) REVFZE S A 5% 1) UG (R FE A H e 21 SRR
MR Tk R O 2 o — AN . 5 R4 3 PPP AN HZ AT
A U

P3R5 PPP VR FNVE RN UL K PPP 5 RIWE SR 1 8, IX LE 2
T ] P AN R B BRI, SRR AN R A . AR
T e — 5 (RPEE =800 R0 ial Bk AT 40 #r -

A, AFEHEAR PPP & Ul 4h Tl Al [ 58 W & &R A5 Sk — R 51045 F A
% f] (describe how PPPs can present a number of advantages to both the

4
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industry and countries in general) . AR ARR A [E DL IEFH WTO
F1 GPA ST PPP [P (1) FE 25 PPP (¥ RILER I . @ I 3G 53 % PPP il B %2
HERELE, BUFA T ECE N PPP BRI R IR . b H H B7E T Al
(i AR PPP $RAE—PEE N &5 IR E BB RE -

3.Asia link &1F
PPP — 72 2 37 R IV K 27 i) Bk 2% 1) A SR D L ot | 280 2 RO E 50 T | o) —

‘éj\o

ZIUH H g [ T DOR S AT 2 (R REAS IS AR B 2 o, v 6 0 o e
2o R EE TR 28 K2 LK B SR W0 R S SR P MK A 2 A

R EEZ AT ST H B H 5 BA R 5 A AE RS B AR A
DR o R A vt SORMERE. A F. By AR SRS & 1) A 3k
R 55 DA K S5 B

ARG FEFI RS PPP i Al P P A 52 8 5 45 24 B3 BUSRATR W AH 25
&, MAEFET IR AR R G SR C R EE) |, feiti 5 ik
Wk, CARSKEL A RIS G, EAISED .

Tt 5T 00 B K 7 S A0 R B1) 3 — o] 465 852 1 1) SR I R 1) O 1D 1) & K
. ZOiH¥RMEZ EREIIZ . I3 88 458 (dissemination
infrastructure) ——iX —Z5F) B 2L H bpe S0 238 A 7T AR R E AL
[T RE UM R L [FAR TR AR AL B R iz R E S 2
e AN AL A, UL S AR B ] e R R B N SR, 1
z 5k,

PPP IX— kB E AL L E R EA1E . F5ERr: Sk E B ARIGH
T 2#BE ] Christina D. Tvarng (Post.doc) # Henrik Andersen 18-+, %
DR T, DUk A el & K 218 s B EH0%

¥

O

Wy e ey
KPAFE=AE: B0, N B8, FEEOT B
5, it

BN T AR RTEE .. MW E . BT FEHE SR 48 1
WEFE 7V T THHET T A 9. IEEE 52 H Christina D. Tvarng 555 .

EAH T PPP MRS, FRHIR T PPP KU 5. ML INAERYT T
RGN FETH A PPP 2 [A]ANE 2 4k —A PPP Tl H /& 3 T 28 3% i,
YE NG AFERIGINE (R FEFR 2 —. PPP B R —ET MR
PO TS ST, AL —FR T A SN AR . PPP 2R T IX

5
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FE—FhEER: SRE R NS TRIZL0 87 FH T 35 mh % it I B K 9B 814 AT
AN B L 2 PF RCR IR . K Z 2 HH Christina D. Tvarng ££7 .

=21 ATS T WTO A1 GPA i . 12 Henrik Andersen 5,

VYA IA 1 WA T AR IR . FERKEL, PPP I H Hf & T iX sk
SR RO P9 S 7R (Y IV L, A B R o R 0 A R AR I U %
Xt PPP IS AN R 75 o L P

A = A A AR MR E ST PPP FIHIN . 1 B AR IR I B B
A B VA O RN RS a0 H S75 78/  (UNCITRAL Legislative
Guide on Private Finance Infrastructure Project) - HEHEEEES.

NFEHRAEEE. PP AEGALMA T PPPs. R T HoRe 2R 5
A ERE PP I A AR, JFHBHEHFERAE B R ZEICRKTHEE
PIRRIN, - R VR ART L B dck L n] REAS S 7 PPP A 205 R R AL Ji: it et 22
B AR HO e T AT RVERIAT U D5 ) oK . L Christina D. Tvarng
BER .

5. F 5T

PPP — 5 g MBI BRr) BRI F1 R0 I 0 11 S IR ) PPP AT Jak i A 3
FEm Vit ATk AT B A S PR A — AP R

PPP — i S SN T H A AT b B oAt a5 [ A0 oA TP
INE R 2= A WV FRERE S L3R 2t .

PPP — 0K B ANt 2 AE 4 AR B A JE At ) [l PR R YR . 8 A%
PPP KILIUIAE D4 (1 HF 78 F A A w34t 7 —Fh B B E FRbE T H . &5
BRI RV AT DUA & T A I A PPP NS 55 FIE K.

PPP — 1548 ik i FH AH N G 5 V2R A B AN ) B e o

5.1 RRERMRN KRR AT

R B K 22 Ak 53 ] [ Py SR VR A R T R B S — — B R4 1 BB A%
AL 5 RIEA SRHERIETR 2 o WK ARIEIE 2 UL R 737 5 7 R &
AEZ BB S B L2 MBHAS Rk . 5530 7T BA R BEAS ) B IS EE 2209
Feaf. ILFETIZE R RBOA M5 & B T RIS e i Hie .

¥ See Krugmann and Obstfeld, International Economics, Theory and Policy, Addison-Weslet,
6" ed. 2003, part I.
6
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WRIEAR N FERIETR 1) B AL T IR — NI A HR I 17 3 . AR
A FERIGHN & T T IR O kg 2 BB A SR SR B ERITE S . B T T
P B RR B R B [, I EL R 1 28388 — R AR E PR pisl,  preAHA By
JE B AL BN K e R,

FRILAA RN H5E T ARG ERE S . @M T A3 /A
PN AV B FRERIGEEY) . RS0 K TR B e L TAERITE S . X
PPP MR EVEAE T AERKILAR AR 20 B SR AR W Fi & A S AR R ¢
B RIMARE?, 3T BRATLA_E 1 & (7] 2 AT 2o 23R 3K 28 A0
JUFIRE R o BRFLARHEIN T35 OO PPP il 78 A AT RF SR RO SR MR @

FE BRI RIGREN R A AE BV Z BRI R . e — R T BR U AT
AT RETE s H R A RO U R & S (10 2 3E AR 55 A O BUR A
i«

SR DU e DR EBUT #E AZA BN B 2t RAE BRI, 36 FH AR 2 e v R R
PRfE o IXPCRIGRE PR 1 58 G AF 9 A BT RGN LERF 7 37 ] 2 R S i
——JCHE N T A IEAAAAE SE BT S F T I 5 .

TEAAFAE B E BRI 8 4 T3, SRR 8898 7K 52 T 37K 0 (market
soundings), R KIXT T A6 1R BE D IEE SR, If HRATRE 2 Hi 2y
IR 2 .

KR AR N FE R M H8 4 1 B FRTE TR AR A T AP 2578, I 1) SR T S
B, TFHBCGESAEARIINHE . N 7 SIIX B8 H by 0 75 0 1 5 ) 2 7% B
FEJR I AEBAL R SRR R U B ) J 0 5 4 JER DU

R AR N FE R 48 4 FEAMNAGE TR 27 MR E. B T48%
HITIE Rt AL (WTO) BIBURRIFTMYL (GPA) , BREIRIA S

* Sue Arrowsmith, The Law of Public and Utilities Procurement, (2" ed., Sweet & Maxwell, London,
2005), p. 121. See also Sue Arrowsmith, “Public Private Partnerships and the European Procurement
Rules: EU Policies in Conflict?” (2000) 37 Common Market Law Review 709-737, p. 709, and Sue
Arrowsmith, The Law of Public and Utilities Procurement, 2" ed., Sweet & Maxwell, London, 2005
and Michael Burnett, Public-Private-Partnerships (PPP) — A Decision Maker’s Guide, Institut
Européen d’ Administration Publique, Maastricht 2008 and Simon Everts Hjelmborg, Peter Stig
Jakobsen and Sune Troels Poulsen, Public procurement law — the EU Directive on public contracts,
Copenhagen, 2006, and Ruth Nielsen, Udbud af offentlige kontrakter, 2005, Copenhagen and Michael
Steinicke and Lise Groesmeyer, EU'’s udbudsdirektiver, Copenhagen, 2008.

> Where the Regulations apply, contracts must be advertised in the Official Journal of the European Union
(OJEUV), and there are other detailed rules that must be followed. The rules are enforced through the courts,
including the European Court of Justice (ECJ). Even when a tender process is not required under the Directives,
for example because the estimated value of a contract falls below the relevant threshold, EU Treaty-based
principles of non-discrimination, equal treatment, transparency, mutual recognition and proportionality apply, and
some degree of advertising, appropriate to the scale of the contract, are likely to be necessary to demonstrate
transparency.

® Christopher H. Bovis, EU Public Procurement Law, Elgar European Law, 2007, p. 52
7
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R A t3d T 22 H e [ 5 A A (K Rk B3 R Ok T PPP VAR
7 PPP AL A FIRIGIE M E Bl 2 W A FE & A

5.2 X FWTORIER ST

WTO EUR RIETML (GPA) &3 B §I N I ME— 1 — AN PABURER I N
AR BA R H MR WTO WS SR & T I ARCAS /22 T 1994 4E 15 =E [A]
ERFIPHISLI), T 1996 4F 1 F 1 HITUASE)E . °GPA & HHEUM R 2
REEHIE LN, BURRIEZE 52 N5 B2 GPA A5 [ 1) WTO i 17
E AR, FF H R A B CT PIBCRIAT LSS . Bk T RIEFEN 2 4F, GPA
SR PRFRAT B U] A A0 [ B 5 4 10 P A RS RR JsR J), 2

7E WTO V2 RIEAIELEL X PPP [F3EE &r X2, Rffi—1& WTO R,
FUE L PPP FREE T AR, GO FAEERNAIEINH . BEE) PPP ) B AL AR
THWEANNE WTO 2. “GPA £ IETE W EFARBAMEN] . SHrE 1
BERI N M A WL 2S5 PPP Y RIA BY 35 2 o Ath 2RI 1 A B[R )R 24
. HRAE GPA, BURFS 4R A A Al PLAE SR I 75 3% T 1

Kt GPA 2 5L HI SCEE &8 70 /v 4 KR 22 FER AT BTt - i
SR AR AL RVE SRR A A IR TR A S, GPA ANJE H A 3 4+ 1k

" These are Aruba, Canada, Hong Kong, China, Iceland, Israel, Japan, Republic of Korea,
Liechtenstein, Norway, Singapore, Switzerland and USA.
8 At present the GPA is therefore the only international agreement on Public Procurement in force.
° An Agreement on Government Procurement was first negotiated during the Tokyo Round
and entered into force on 1 January, 1981. Its purpose is to open up as much of this business
as possible to international competition. It was designed to make laws, regulations,
procedures and practices regarding government procurement more transparent and to ensure
that they do not protect domestic products or suppliers, or discriminate against foreign
products or suppliers.
10 Government procurement is an important aspect of international trade, given the
considerable size of the procurement market (often 10 to 15 percent of GDP) and the benefits
for domestic and foreign stakeholders in terms of increased competition. Many WTO
Members use their purchasing decisions to achieve domestic policy goals, such as the
promotion of specific local industry sectors or social groups. Open, transparent and
non-discriminatory procurement is generally considered to be the best tool to achieve ‘value
for money*, as it optimises competition among suppliers.
' For example, governments will be required to put in place domestic procedures by which
aggrieved private bidders can challenge procurement decisions and obtain redress in the event
such decisions were made inconsistently with the rules of the agreement.
12 See paper by Henrik Andersen, Global Telecommunication Services and WTO Law,
www.chs.dk/law.
3 See for instance Brazil, Trade Policy Review, WT/TPR/G/140 of 1* November, 2004,
point 102; India, Trade Policy Review (revised), WT/TPR/S/182/rev. 1 of 241 July, 2007,
point IV.5,58,132 and 179; Singapore, Trade Policy Review, WT/TPR/S/202 of 9" June, 2008,
IV.25.
4 See Report of the Working Group on Trade and Transfer of Technology to the General
Council, WT/WGTTT/9, report of 12" December, 2007, point 9.
> Article 111 of the GPA.,

8
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XFIEAR LA A FERIG M BT 4L B . X RRAETE GPA HIEHIVEEZ N, 1E
PPP i A X A (RS 0l /7 SR LA K 2 57 2 T8 B 5 2~ R 1T 76 SR FE 14
SRR AT RER .

5.3 3 VRN B B R R A

7555 DY 25 v A0 BT 7 R A SR g v R 0 ] A SR g v DA % 3 e i )
X PPP HSAIA . T L ANER B v ME 2 B) A 22 501, 58 DU 0 T 2 |
(R, I HAR L 5k BEE ai — sz ab 52 R 2 Ak,

5.4 HEEFERS N

XE A CVE S EHE SR (b E RN Rl ST 1 JE A 5 it R v R
il X 30 BASEYE B [ DA A B MR RIHEZR ) (R 3RAE public procurement law
review ) —CARAHAT OB .

FERL 25 LR SRR TG 1) — R AR S PE R BCRORE AL
NEBITRI R RIS T30 1. KB 7 He— 2R, Blanfs AR #EAE
GRIBUR B T E E A 4 (SOEs) ZEWiIERI T+ /EFEFIA pPP, LLE
] FR) 2 e SR e R R ) ) A

IR MR K TG R FRVEZR T 1994 4 6 H 15 Hil i 171994
P B AR TRERRS ~yuik) LI Grikfem) » Onis
VEY BAR B AR 55 SR A ) S5 6350 4 s ) =5 = A R T R SR 0 A LR R
TR 125 &

BRE ESAEZRN ORE) ARAAERLAWRIN, (HR2AR TR
IFFERE AR LR AT A B TR . AR HE KA IR S 2 3%
SCHYFPAR KR LEH, I H PPP 42 SZiX S i . JF H, BRE 5k
T COREIE) R TR TREMIRSS HISLEK CHIRTE, MLy
TeW Bk o5 A D REE B A2 — A PPP IR H M4 RHE 2

il 5 Bk A B SR 2 YR 1 H I AE TS SEL A RIS FE I G —
NOPRGE AL, JF BARBERIG R A AR S 4, DAt 5 A i

16 See paper by Henrik Andersen, Global Telecommunication Services and WTO Law,
www.cbs.dk/law.
" C Fuguo,” Regulating Procurement on Privately Financed Infrastructure in China: A Review of the
Recent Legislative Initiatives and the Emerging Regulatory ramework’(2007) 16(3) Public
Procurement Law Review 147-173.
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S 5 T RIBHRSE IR TG00 F 0. 2 SO A
M, S T R R R R RE.

BEATHES (ASCRIRINE) BT @A AT Prp M EHE b
WU [FR R T L BT S PP

5.5 Z5FHIABUE R E

FNEMN T RT PPP [REHB R LA SR B . phlie — R KB AN
WTO JF A RIR BN 1 FRARSE 5y AR 58 57325 7K (149 B AR 1 50 il 5 ARy
Wk PPP LI AN IR PPP A 5E ST Ko B, RRILAAZR G2 pr 45, 7
R B AN € o5 T PPP HUHTARI Bl 15 %o JF H, MKRZR RS IFRA
2 S8 B I LEICH R 5 [ AE PPP U5 T AT PRZ 56, DA S S 3l R = 25 ] JEE AT XGE
PPP 1) X 45 ALk T BUE D (4 H PPP,

KRR DX PPP LR E X AN — AN CE I A, 14, PPP
K2 EEH A EAANE R EEK K FREMH PPP, HE—
MBSk, PPP IR T REILVF 2 A M ASLitifr, Xl pes FEA
T 5K, BUOASZ N AHRIGH PPP I H Wit 4t — 4R T

XS AT LA A TS B PPP AN E M, RIS A SR T URIA T
E . FEREETE T, BT AE R ENAL S AR &, " aEAME
F PPP <> TR BALL | X A RS> PPP [3& FH A sk — LA B, RS N
TR TRKERA WTO 2 75 N 2438 i 7F /= BB J0 1) PR IS0 i T AT, 14 325 W 5 0
W) R0 45— P K1) oK 355 a4 PPP.

18 See the notes to the preamble in The 1994 UNCITRAL Model Law on Procurement of Goods,
Construction and Services, with Guide to Enactment was adopted by UNCITRAL on June 15" 1994.
¥ Commission (EC),”Communication on Public-Private Partnerships and Community Law on Public
Procurement and Concessions’(Communication) COM(2005) 569 final, 15th November 2005.Based
on the analysis in SEC (2005) 629, Commission Staff Working Paper, Report on the Public
Consultation in the Green Paper on Public-Private Partnerships and Community Law in
Public contracts and Concessions, SEC (2005) 629, Brussels, 3.5.2005, section 3.1.
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BoF

PPP it

1. PPPHIE = HT

IS FAKAE 5¢ 2R 1 22 HE S a6k A ek B8 4 1) PR ) DA S i 3t £ a3 s 3
R 55 1) B S AR 5% T B4 51 77, PPPsTR Bk e 18 43 IR R 7E T A
FLERTT R B R A r s, I BRI TR AN S R IRRE T, AL
NEBITHT A R A 3t . PPPPA i #is F T3t v i H v, nsg
. AL, BEMER ], LR ARSI,
HBE. KT WECCE. SlEEgml, Sl atRS .. ZENTT.

FE— AR HNERE I EE T, PPPRURFAE T A A ™ AL R LA
NFER AN Z 57 A B 2 1R — IR & F 28, A RIE TR
P RHL R A e B BB A 55 SR B K A R IR S5 i k4. B2
PR M S AR AN, PLRGER 73 B Al B R T AT
JA & BWELEPPPHAANZ 55 /A A M 6y F HACE P 0 RS 18
EAYERFIH o » PPPIRE, BUH BN R, FT 7K/ DR A2
REAR PR o

2. PPPHIALHFE R

20 See Commission (EC) , ‘Guidelines for Successful Public-Private Partnerships’, March
2003.
21 See Commission(EC), ‘Green Paper on public-private partnerships and Community Law
on Public Contracts and Concessions’(Green Paper). COM(2004)327 final, 30™ April. 2004.
%2 See Sue Arrowsmith, “Public Private Partnerships and the European Procurement Rules:
EU Policies in Conflict?” (2000) 37 Common Market Law Review 709-737, p. 709, and Sue
Arrowsmith, The Law of Public and Utilities Procurement, (2™ ed., Sweet & Maxwell,
London, 2005), p. 415. See also European Commission, Green Paper On Public-Private
Partnerships And Community Law On Public Contracts And Concessions. COM(2004)327
FINAL, BRUSSELS, 30.4. 2004.

11



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

PPP Ui H T IR AT RS o >4 BRAL T R IR 1 21 ) J R £E A TR
VAR TS S BN R B SE B AR . FE BRI LA & 1T
HIBCATERG I, 5 BLAE S B SR B A B AE RS

EERWAERLE R T SR S AR+ WX BT RR R A
£, TH 2 RN RIS S AR BLIIAE BT A BB ™ e — DA FANEAX
Al N A F 2 BT e sa 4, HBUAEIE RIRE 75 2 5 1 PG FE I A =] 2 18] 56
Fro TWHEFERM 4, WHREREEMFE PG AR ZE R
RPEE T, I R ERMIAR ™, X 7 iy,

NERE] T 25 S Al AN s I X AR 07 RS, JF HA
AT O VAR I PR SR IT AR O T ML M ng 2R 7 o IR R R A 45 2 ) i £
PR R, PR B R BRI E KBCIAR A, e SR
AR

FRL A B B I S LAE T I —Fh B3 77 S AEAIRR 7 22 18] BLAH 27
L2 R, HEDSRIRE 20 KR, SERM T
W 9 T R AL A& B BE ARG . 2

PPP & H1 S BRAE 2 JL 8 1T P R BRAL BTl i) o 5 R PEARALRE I T 28

I E .

“AE H md R AT EF AT IR A, 35 E S PR H G996 —
TNAEFEHT A 5 T A8 AR L — 1 115 25 I R T

27

WU X T LA R ST BARAA A A 1 85 0 48 25 22 [ X B D 3 vy
TXF PPP AR . PR B A 5% R BURF thAFAE A AR AR T T — BRI T
A3 R L A T BRHR Ay BE R AT O e o R A S A AR S5, B AN AR SO EEARA
T o FEAN[R] [ 5 2 TR A7 R T R 225 PR 35 AL A Tl b i s ) il A A2 AT
[F ) o

N CZIRE] 7T RS AL 9 RN, JF HBUM R 2K
AR o ot B {EL A R O D B (7 SR 5 T R IRk, ALK PR &

% C. D. Tvarng Public private partnership in the European Union, The New EU Public
Procurement Directives, ed. Ruth Nielsen and Steen Treumer (Ed.), pp. 183-194.
K. Ohmae, ‘The Global Logic & Strategic Alliances’, Harvard Business Review,
march-April 1989.
Y. L. Dos and Gary Hamel, Alliance Advantage, The art of creating value through
Partnering, (Boston, Massachusetts: Harvard Business School Press, 1998), Preface, p. 9.
2 y. L. Dos and Gary Hamel, Alliance Advantage, The art of creating value through
Partnering, (Boston, Massachusetts: Harvard Business School Press, 1998), Introduction p.
15.
7" R. Common, - The east Asia region, Do public-private partnerships make sense?,
Public-Private Partnership, ed. Stephen P. Osborne, Routledge, 2000, p. 135.
%8 N. Pongsiri, Regulation and public private partnership, International Journal of Public
Sector Management, vol. 15, no. 6, 2002, pp. 487-495.
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(parterning, partnership and Public Private Partership) .45 /401
HRT
PPP [ REEIE I 20 H2D 60 AR, EREEBUN N 7 RIBR A
P T 1) ok Bt Ve A% B 1T A A — I L H o 2K —F AR TR A A
i R [R) P AARA AT AL SR A5 )45 B2 0 Sy A4 B . >

20 40 70 SEARI LG IR T BUBUNT 35K B 2 (Rl A0 AT RCR 1
J5 SRR AR 55 B A Bt o R 0l 56 AT 9 [ 7 20 20 80 FARKTFAAT
Wizzh B R . *EA AT EE . M. R RO 11
H T AT L NI A LIRS T . @

FE 9L E Q)3 A R 7 X B IR EE SR T AR R Sz S 4 AR
Jo & ) TR R r) & B T~ Egan i B 7T R, TARESSSAIH 1 A1
RHIF common utility )& [F] ) /7 2{——the partnering contract (&1EH4&
[[) o 7£ 1998 4F, John Egan Jo/EfEdi[l k3£ T (6 TFER HEZE

(Rethinking construction) ) 5%, fEIX S H “partnering”{RRELE L

PR — PR AL A R Y . B BUM RIS N 1 O 4T 15 R 2
R SCHE SR U AT S A R A, TR R R 7 1. Egan 5T
HORHEE T 7 7= an AE AR, FEHARZE T partnering iX—MEE K. *
TER S H B S — R A LW I ME S R R FFA — e U FHF 1
N4, T, X—EE DS 1. 78 2000 &, F—) partnering
B P LA —Fh B AT Z0 3R 7 1) R B8 1 77 Xt i e H ok

F O LB 75 B A AR AN A TRl e HE,  an A U B IE AR IX ek
HEEFE. X2 AMPPPEFEIETZ 577 2 [AME(E. A EFIRAIM A,
FH HAEX SAER 75 R = A

9 See further R.S. Fosler (1986), Book Reviews, in Public Administration Review, Vol. 46,
No. 4, pp. 364-365 and Nutavoot Pongsiri, Regulation and public private partnership,
International Journal of Public Sector Management, vol. 15, no. 6, 2002, pp. 487-495.

%0 Carr, The Canadian Council for Public Private Partnership, 1998,
http:/home.infoamp.net/.partners/exford.html.

31 N. Pongsiri, Regulation and public private partnership, International Journal of Public
Sector Management, vol. 15, no. 6, 2002, pp. 487-495.

%2 D. F. Kettl, Sharing Power, Public Governance and private markets, Brookings,
Washington DC. 1993.

* Sir John Egan, Rethinking Construction, Department of the Environment, Transport and
the Regions, published the 16th July 1998.

* Sir John Egan, Rethinking Construction, Department of the Environment, Transport and
the Regions, published the 16th July 1998.

% ‘Effective partnering does not rest on contracts. Contractors can add significantly to the
cost of a project and often add no value for the client. If the relationship between a constructor
and an employer is soundly based and the parties recognize their mutual interdependence,
then formal contract documents should gradually become obsolete.” See Sir John Egan,
Rethinking Construction, Department of the Environment, Transport and the Regions,
published the 16th July 1998.
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3. PPPI H Y

PPPE A (1) H IUAE T FRAR A AN A%, SR, b MRS AT R I,
fedt&E, A METTEMEE ). REHIF R T &R AR,

[ FeAt 7 A LU, A SR — N R I AT S5 K DAR i R 22 SR AT AL
NS 5T Z MR E R RZ ASEITE Z 507 B bR, 84 PPPSRED
SCELAS I E

PPPIYFE A FLINH il K B AL NFR TSR B 1 T2 ik 53 18],
RKYMBE. YR, B8, BRI, £PPPI—FiRAd, AL
TR DRI Rl B . e IBEMYERF S MPTE DA, PLAOIT A AR
RIS DTt . £ 73 b —FiPPPRISE A, A NERT] AT BEA&IH T A I 5T 4E
YR E o IPPPIS AL FE Ab T 1Al (I L, A 2 JRER T TRTRL AR I T A
HRGGH R RS FTE. >

EE—MEEPRASSE L. Wb, EL. PUT. RS M4
B 5. KR E 7 2 15 I FE A PR AR AR 25 R 4E A& 1) A 1 3 77 45 2503
T R PPPABE S 25 A1 N P — A i il 14 1) L R SR SEELAE 204 22304 N & ik
AR PR S B S FE Al A I

— MR, ARG A A R T ERM B E . Oy 7SI H AR,
PPP& [RI ik T EOR M IR, JF H AU S AR @ 2 5 U7 2 18] B HH AT
SEmsEEESENEZ B *®

BREER R D lE | —LE @ L PPPIl H (.

® (EIEE. FEAHRHEA S IEIE A T B B R, PLK
WRAEHEN I ZESR M TN R4, DAL RS54

® N SFLME AT G AL, I H EBRHUR BENE i i X 2
Ao

® Jy |3 5PPPA SIS, .
W N PRI At e FR
WP PAT
W SRR A A RO

% European Commission, Guidelines for Successful Public-Private Partnerships, March 2003,
p. 13.
3" See European Commission, green paper on public-private partnerships and community law
on public contracts and concessions. COM(2004)327 final, Brussels, 30.4. 2004..
% Another legal constellation in regard to PPP is the Institutionalised Public-Private
Partnership (IPPP). See subsection 5.5. below in regard to a definition of an IPPP.
% European Commission, Guidelines for Successful Public-Private Partnerships, March 2003,
p. 15.
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W2 I A XU 23 A

W GEEAT BB

W R S5

W RN T AN 5
W R DT R A L T
W R AR

W ERL A T 2 B SR AT AR (R B

W E IS R A I F A SRR T B RIS T 2
MEAME

3.1 PPPE[EIARIE

wJa, PR AR RS A PP B 1) E 2, PPN H AL
THtRZ 575 Z AR IR G~ FHSRLSEAR (oint utility) , PABEAR IR DL A
PRI AR TRAT 5 1ot R 77 B o

G A LG RIAH RS, 52 (N e AR AH B I 23 3L 55 A 8 ) X
%5 . PPPE [FlILZRAAT — BU T6], X B[R] 5 FA N2 5 J7 WAL Bl 4% B F A ]
FHE . X AEPPPIIH RFEEM I [A]H 32 2 SR

L PL ROV AL —— DL H OB, 2 382 R QT T4 20 dleis
HENEL, AL INERMNEE . IAFRTEZRNE R EFE N
ARG ERGEF RIS, ARSETHTNERIETHENEE, A
AR, FEMBEHHIER . EPPPHNIEIX L RS T NS
577

PICKRIME I N LN, DA PPP 2R T AKS ETTMRANS
ST Z MR AR EVF2 E XA A O¢ RIEH 2 R T A TR IR AL
IONEAEE P

FERZ) 20 R TR A, BRI AT, e E e prp /Ey
G AILE R — R AR T7 30, RS HERGIh A& K. “rpp
HIM AR K . 7L A FERIMGTE R XS PPP (UREI 5 T, A 27 ANk
SR 5 422 BRI RR B2 — AN AR SR ) [ PR SVE LR o

* In Great Britain PPP is often used in construction and infrastructure projects. Some of the
first PPP projects in Great Britain were arranged in 1996 by the Public Private Partnership
Programme, the 4PS. The 4PS was initiated by the Local Authority Association in England
and Wales and has all-Party support. It was launched in April 1996 with the purpose of
identifying and assisting in delivering “pathfinder” projects in key sector areas, e.g. education,
social services, IT, etc. to be used as models by other local authorities. See also
WWW.4ps.gov.uk.
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FERTPPPIYLREL A, “BRILAARZ A2 e 1 L B ZORAM IR PPPs(T
Rtk —APPPRABAMBAKMMIR, HFHERAXKS 5T ERNS
S5IEHRIBH WA R G 1E. fEREEE T AL TSR HIEANS
MATEETE, ERERKZHGH T BN IRAHR B 5TE.

ZUFIsITEAZ 5T H KA ARBBL (Beih Zepe AT B
P T MREZER M. SRS EHEEEEPTRIEL M. 3RO
55 10 J5 B DA B A A O 0 25 FEOR T B SR B F AR, I HL Ao B
TR X 2L H AR KT

NI HEHESHNSH5EZ RN A —kiE, R T
A2 AT T 5 A RER I, AR 2 i AR 1A KSR e s 45 1
ANEET o

a. PP H UG RIS 5 7

MK EPPPREIRIS , FANZ 5T MRS 5T #RAENE XS TH 2 A4 Bt
NP RER s . N T SRBLX SR 28, S 5T7 AR IE — Rk PR R I
HAAREEAZ 5 75 Ui W DL FL 28 51 28GR 1R 5 S B e (10 72 DR 2 75 T

NTSEIDAFTE AR Z 507 ZBRR RS+ B, XER
H, Blangskal oy 1 I HE B, PR XU B B e 2 5 T .

E—ANPPPITH HHFANZ 57728 Al 1 IR 25 RN B At 5 it ) < B $ {3
AU Rz EIR T =S . £—PPPILH H A TR A H5E
TFRENIRS, A2 5F 50 ANS 55 2 ARG AMHK . 2. &85
FITA] BE T Rl 25 4 55 7= (financing assets) o

5K AR E HIME S 7 AILRIE S 535 AW 7 — Mg il 574
——Ha A EHIE A R, RET RS PR S BE S [HE H,
AN FE IV T B & BN IR 25 A2 A+

EEMX— S HoEE: . ERAsE N, ALTREE M
FELF| PPPIt A2 A B EL A A 0 7 B0 . PPPsIb B 5K LA AUt & [A] e &
FE PP R AR I o B AN PR Ak 2L JB AT A TR L 5%

*1 See European Commission, green paper on public-private partnerships and community law
on public contracts and concessions. COM(2004)327 final, Brussels, 30.4. 2004., p. 3.
2 The Commission notes that a PPP does not necessarily entail that the private partner
assumes all the risks, or even the major share of the risks linked to the project. The precise
distribution of risk is determined case by case, according to the respective ability of the
parties concerned to assess, control and cope with this risk.
43 European Commission, Guidelines for Successful Public-Private Partnerships, March 2003,
p. 17.
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5. PPPHIA [F) 2R EY

WRTATIAR, Towe2 B ik, [ PRkt & Rk 3 2% 0 & 3 r ik #R %A X PPP
HIVEE S Yo FoT T REM/BIR 25 (I PPPs B4 i 55 T N R v AR v 1) B
& . BAEFESNER R E S XHHRX— N,

Rk DR 25 a2 il ™, “MPPPH At RF VT 48 5 B K e s 1 7 T 1) AL
NI TR A IR o X —FpdE B 0 A e AR 2R A I PPP DL M A 5%
FHEFEAERFANZ 5B T 7

WP s AL AL, PPPASM R R 2 TR IR, T RSN
T B WPPPsHRREMS 1S B FL 0, W M BIMIHIERFANS 5 BE UL I A 3t
KIFE PR BEAIEH . *

THEERFER T ARZRALE) PPPs. JHrp Ay —BARHL 1A NS TT R /0N
IS N, AR T ANER T TR A

# Commission’s Interpretative Communication on Concessions JOCE C/121 of 29 April
2000.
4 European Commission, Guidelines for Successful Public-Private Partnerships, March 2003,
p. 19.
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PPP (7N [ 27

Design-build/ .
deliver Ei—inE -5 U /41
Design-bid-buil * Turn-key BOOT — #k 3¢-4ff
d/deliver ‘ — f-inE -1k
By wR—iH
LR RI A — Bk B
TRSRS (80T) Vi — g Y — A — (BOO)/PPP
3& % - (DBFO)FVFLE ‘
—/
e LI ] B2/
Gl = FNEFHE uitv
AN
EETT | | |
Vi) iz s j i
| | iR R =
Fm— o | BRI T
ﬁiﬁ B T T, i T
” |
R T Vil
|
it T 5
N 3t B il s
FANEBI 157
fi& 7 B =3 (3
FEEREE

*® The figure draws inspiration from European Commission, Guidelines for Successful
Public-Private Partnerships, March 2003.
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5.1 B4 TRESERSSER

5.1.1 fR&EH

AT SEREARE) TAEES, ALY HEee R NG — ST kRS &
Al MRS A FENEIEMERESR, HH RS F T RIW. 188 Ek
B YEfE .

XU TARRES RIS E . 2238, BBAE M LU RS S . B
ARSI . X LB R 55-A 5] A 2 R R A LR G R 0 7E 55 4 Rt | 4%
¥, I HMBEIR KA FEEKmR, )L H 2 JLE.

KEZHN AL L R B 22 HE R ST AR AR ()& R R B, Xees
FEMEREAN LS EEERANS S EZ HHFARELAA .

ANFEARPER RO IR RS IR, BluniEH— s e & — ks
B, iR At e g R A L@ s E M4EE, AL ERIE A 5.

Based on

co-operation

HTE1E

Contract
& H

NS H5HMINS 5 E Z 00 IR S A 5 & 8L AE = B A R R SR A
Z bo RIS E5HMNFANTTTFR T EE 2 BIR T, SCILyE
TERI AT A E TR 5 (EAE AT A 18 BRI O ST AR AT 1H A L]
CIER

g C. Tvarng®

5.1.2 TFEEE

4" Christina D. Tvarng Public private partnership in the European Union, The New EU
Public Procurement Directives, eds. Ruth Nielsen and Steen Treumer (Ed.), pp. 183-194.
*® Christina D. Tvarng Partnering mellem offentlige myndigheder og private virksomheder.
Julebog 2003, p. 249.
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—ANEILAE PPP MG RS 2 I TR A FIA R T &S TR S R .
WH, RGN TG RTPEFIE L Bl @RI RS R
BT DA 38 A AR N R 2 [AAEAEAF AR 4 2 5 & A

. Common
A1 utility BES A
Rk

BRI &
Adviser Jii|r] el <1
ARE T

it L7

SKJE: C. Tvarng®

TEAK PR 2 HE R IE AT IR R o, B kS 575 2 [W{UFEEE
— W& AN EE R E 2S5 TR LB — B BARTE S .
HITAEE, s T3 HRBSM RSN e %, B AW 1E 5>
HIBATH 51T

HRMBATRETFHRMAERFD TG H W ER, Kbk rErE4 R
NEF RS 507 MY BATAH 4, T e ok ane) 4.

5.2BOT (EKk—BE—#%)

FEBOTHIE W —iz '8 — I H ., & FRAT RS T RN,
{EEBOTH 2 M IEM RS TIMAS EE .

* Christina D. Tvarng Public private partnership in the European Union, The New EU
Public Procurement Directives, ed. Ruth Nielsen and Steen Treumer (Ed.), pp. 183-194.
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R BB i T ANE E R s M RPN B SRR R 4
MANZ5¥&, fEBOTHIKER RE AL —.

BOTHE SR IE F 500 T 0 B T RE 4 Gl R —— it s B4Ry ——
FER— SR 2 T, AR 1 AR . T H A BETE Al RS T8 H RS 1
B AT RIARSS AR &

5 R ICRIEE N EOE G A S G A LA, BOTH AR 7 2K 58
DU ST — A 4B I H , IF BV A5G AR A

N TV RN S R e Y p S A EPNIN AL SRR T P Rl B S
S lE (I H 2% S i RIS B 1R, IXRPAES TR AT LATIYIAN i ok
RABIT R, BIEET PAFREARAA & R0 AN AR SR 1 [ R AL XU, PA K
95 1 L ) B A

5.2.1 JREFAITFEBOTAMH

FESETPPP IR MM 51T KB B3 Ik 55 XA TREMEFH T, At2h
JiN T FRAZ 5 5 A R o 402 SR A R R 55 B S 5 AE, 1 R RA A
S 5ITAT . REVSIE T LA N BE RO SOAT 45 R 55 IR SR 13 B 72 7K
BT, BITRT AAETE ) 7 R R 1 AR 55 KT B A2 S H AR R DL
PRERE.

RS E N Z W KB — R N E ERVE L IF Ha i it
IF RN LB AR R A ST TR N T2 5

5.3 DBFO 42 H

Wit—@ W —mR—i2E (DBFO) ZH AR THFLENHE., —
WFEERETIXE NS &AM FE B E AT, FFEBUF.
HANAZ AR BB R IKE, HHRFTFEERNA eI SEEZ I E .

— IR ERM AR — IR AR EZS 55 mR. &ixfiesE
— AR B R RE B E T H , AR A8 3 HA BURIAE A4 2 1 8] Y UCHORH 9%
M9 . B4 s T H 5 B4k 25 B30 8 E F K AImE, IF HiE S
AEAHRIEVE FIHEZE T RIS S P AR & N R T A

54B00 (BE—HE-—EBE)
BOO (B E——igE) M-S KZEEEPPPIIEL T H .
BOO/PPP WIJEAT IVE Tl Wit MBI, THE. k%, BEM
il
BOO/PPPI) HARR I 5 K 1£25-304F, FHHHFMASH T HH#ETE.
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BOO/PPP 5 & V& I TAE & [F (FERT S B ihigid) Mikss
. fERZEE S PPP LEEMARSS & @ Ve MR, I HAEERCR
0o I R FR OO SR SS 0P 3 AR R J T IR — S
AHREARIET A 5E, HSATAR N T BECE SRR

BOO/PPP K s LREAARSS WM P& (4 &, B2 R BB AR BT
ARRMEE

fE—T BOO/PPP MM AL NS 5 AL BONTR 55 7 THI IR 45 F 4 3id%

YR
o

~

Z 5% 2 180G RSO TR — B HEANERRE A
b AR S BT A S SE IR AL, JF BaE i A JFIKESE 72
ERAEMGEE. BLEAE, BEMERZ R RAE R T 00 A A
RABCRNT oo 558 Z AR = DUEAUR A .

5.4.1 BOO/PPP& [F]

BOO/PPP M (ISERILE A1, IR A (R MBI T SN A . a4
BOO/PPP ¢ 7] 12 577 2 5| LLF X4 (1L sk

® Z 5 ER I, REWRE CNAUEEIR G2 HF LRI
[IUE| === (iR iV FATEEE I 2

® 2577 AFHENFEE . BN TR EANIK R ;
® KAREINAEGIFA LIS Z |,

® ENTIGI Z 57 ARERA R . M, LINEEA LS ST]
IR

® Ui AR i O B, RO RE A A T UG S AT B A 2K
R b

® 2577 Z B H SR M A R K o

5.5 il R AR AR R 1) € L ——IPPP

WAERILAARIERL, 1PPP B R — M A RMMAS ST, NTR
AR 2t 10 8 O Il 55 T REAE 55 IR 5 e Fr 4L 3L BT A (ointly held)

*0 Christina D. Tvarng Nogle serlige karakteristika ved partnering aftaler i byggebranchen,
UFR nr. 45, 8. november 2003, p. 366 and Christina D. Tvarng Partnering - En aftaleretlig
udfordring, RETTID 2002, p. 74.
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RIVRERE SR B IPPP RAER NS 5 E W 1 BRAF K 2 3 Al iR e 28 B
HITE IR T MR . >

FE_ERPIFESL T, NS5 B R IAE A SE AR  &6 70 RO B 125 i
7';/20 52

b 7B 24, ARS HEMMAS 5H BB 2B, Z 52
NRIEFR P SRR R & R E T, 25358 A7 NEH
Fro

R B3 2% 3 23 7F COM(2004)327 HfREIE, — AN IPPPYS LB T A2
JT RN Z 507 & ¥ 2R @ sr . 7Sl o Ae 5 TR ek RS < i I H
PIFE R, BUMRERS M T IR LR A A AT BEFR AL 1Y — T T AE BE IR 55 -
[, —AN IPPP BENS B (R 56 A R 1) IR 55 A A5 JE i it 101 H #5778 LA
TR ARILFERETE . REEATES 5005 B RN AR e b

AMNZETTZ 2] 1pPp i, TE I RRILAR BRI o 4305 K BE 2= 5
I, TR AE A RIS 4 B AL AR 2 20 Ji D #80d F T
FRNZ 5T REFr, FARPE 23 M EGR T 1PPP Tl K RAE 55 RO 1 It
(AIEFRBERTFEE) -

2YAL IPPP AI[F] PPP 2525 I R BT 55 i 1 R 5 2 i ML Y F
WL AA R R R A [ A 6 A0 T A dE R

ANBEWS KDY FR IPPP AES5 52— R ERALRL (in-house) M #A S HI RK
SACRIG RN AN . A3 /HA 1PPP #ip 51 A, JFH— P EEZ A
MNZETT R RRE 1PPP &7 BEART, IPPP IR E SOy —FhfE ik EIX
T AR AT .

*! In the Commission’s interpretative Communication C(2007)6661, the Commission
understands an IPPP as “a co-operation between public and private parties involving the
establishment of a mixed capital entity which performs public contracts or concessions.” Thus,
an IPPP can be set up in relation to a public task, either by creating a jointly held entity or in
situations where the private party takes control of an existing public undertaking.
52An IPPP can also be described as a joint venture company as defined in Sue Arrowsmith, “Public
Private Partnerships and the European Procurement Rules: EU Policies in Conflict?”” (2000)
37 Common Market Law Review 709-737, p. 720.
> Commission(EC), ‘Green Paper on public-private partnerships and Community Law on
Public Contracts and Concessions’(Green Paper). COM(2004)327 final, 30th April. 2004.
> Considering the positive effects from setting up an IPPP, it is remarkable that the number
of IPPPs is very low in some Member States.
> Thus, Community law is neutral as regards whether public authorities choose to provide an
economic activity themselves or to entrust it to a third party. See also European Commission,
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, on Public-Private
Partnerships and Community Law on Public Procurement and Concessions, COM(2005)569,
Brussels, 15.11.2005, section 1.
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£ Stadt Halle —Z2Hbee, WCRARE S 455]: 2RI R H A —MEE
LT HAB SR AR LAY (C5RIESRSPTRLH RS H 8D >
I, AUSERTR . XRAFRTAILZHFA—AEE 2 F Nk 3t
FlREf. >

W% B PR G TS 28 1R B, RN BEARRB T— ANl AR YE 1B K&
2R A R MUHAR H AR RS, AN B SR A R 2 ) H A R 2 B AN
Ko PWRABEEIHREARA T ARG RRTEA 2RI
MIaw], M RRBIABE RG], SORA RS B AN 58 5 BRI DL K125
XN,

UARAESS J& T R I TE-4 LIV L JF H 1PPP AT AT R AT
N, AT HIEFHEM S IPPP RSB, XA EH MR E LS
JEUU DA R P58 5% A R o €

BREAZR Lo AT T — IR A 2 IR ——C (2007) 66617, KHH1%I
FEERERE T LAVE S “Te AR o WK Pl B A6 3, K2R A 2 fdRE I H Y

* Case C-26/03, Stadt Halle and RPL Lochau, (2005) E.C.R. 1-00001. In the Stadt Halle case
the ECJ concluded, in regard to the in-house situation, that the Directive must always be
applied when a contracting authority intends to conclude a contract for pecuniary interest
relating to services within the material scope of the procurement Directive (The ECJ referred
to the Directive 92/50 in the Stadt Halle case, but this also applies for the 2004/18 Directive)
with a joint company, as e.g. an IPPP. This means that the IPPP can only be awarded a public
contract if the joint company wins the contract in a competition under the procurement rules.
See also Sue Arrowsmith, The Law of Public and Utilities Procurement, 2" ed., Sweet &
Maxwell, London, 2005), p. 392.
*" The ECJ referred to the Directive 92/50, but this must still be the case concerning Directive
2004/18.
*% This means that in this situation the public award procedures laid down by the Directive
must always be applied; see the Stadt Halle case, Paragraph 52.
> Stadt Halle, Paragraph 50.
% Stadt Halle, Paragraph 51.
% The only exemption to the main in-house rule in the Stadt Halle case is, according to the
ECJ, if the public authority can perform the tasks conferred on it in the public interest by
using its own administrative, technical and other resources without being obliged to call on
outside entities. In an IPPP this situation will never be relevant, since the public authority will
always call upon external entities, as this is the aim and purpose of setting up the IPPP.
Thus, it follows from Paragraph 49 in the Stadt Halle case that if the public authority itself
performed the tasks in the public interest for which it is responsible by its own means, without
calling upon external entities, the EC rules do not apply. The ECJ referred to Parking Brixen,
Case C-458/03, (2005) E.C.R. 1-8585, Paragraph 61, second part.
%2 European Commission, The Commission Interpretative Communication on the Application
of Community Law on Public Procurement and Concessions to Institutionalised Public
Private Partnerships (IPPPs), C(2007)6661, Brussels, 5.2.2008
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E T 18 SR R 2 1k AT VR Ak DA D — BT 5 R g R D R IR S AR v A 2
3 IPPPs R LM 5] 1 8E A RE AT AR, ©

W) AR T IX RS R — N R R %, I H R =02 & RE 8 Rk
. KATKT IPPP KR IEZ: 1 4> c<mm>%m%ﬁ%@lm,wmﬁT
% EVREEAE Y K BN S 5 7 B R A 2 M, A IPPP AN 57 R L AK
N e

AR 23 A 2 IR € (2007) 6661, FREIZE AN ATESL R+
J 4 3 PO PR AR PR PR AR o B 23 D1 2o XA AR IR BV *4%%&
FPOZ ey, HWOL IPPP IR NS H TR Al LEH . ©

15 1PPP HFANZ 5T HIERIERF, BAEH A RIS B2 8 HEX
AR . K, IPPP A ZGE I A SR B (KRR 7 SR 5T o

7£ € (2007) 6661 1Rk B2 5 A%fﬁ &ﬁﬁ%@¢fé@AUT
R ARRBETERARREELEMNAILER, ArFER, BN, &
%*%ﬂ%k?%ﬁzﬁﬁﬁﬁﬁm%ﬁl%,u&%?ﬁ%%%ﬁ%
Kl Ab

Rk, @@L — IPPP I, AFENEFMANSE TS IPPP i€
— ANEDIIFRT, R HBAFELEE T IPPP 2 J5 A0 A% T A L4 A )
EHANERF . ©

IPPP FIVELE 8 SUHIBR IS — AN, RN RR AL IR A B e R —
MR IPPP HEEE—MEEN T H, 3 kﬁXY??%Biéx\E/WjiﬂlPPP T
H. REANHRIGHNERR: EHERETHTALSE T RE TIE

% Rhodri William, “The Commission Interpretative Communication on the Application of
Community Law on Public Procurement and Concessions to Institutionalised Public Private
Partnerships (IPPPs)”, (2008) 17, Public Procurement Law Review. Issue 4, NA116.
* This legal uncertainty and risk can discourage both public authorities and private parties
from entering into an IPPP at all. This risk constitutes a problem since public authorities at all
levels are interested in types of co-operations with the private sector, and this interest is
increasing in the Member States. The interest in constructing IPPPs is increasing because of
national needs for ensuring infrastructure and services; see European Commission.
MEMO/08/95. Public Procurement: Commission issues guidance on setting up
Institutionalised Public-Private Partnerships — Frequently Asked Questions, Brussels, 18™ of
February 2008. The IPPP interpretation communication therefore sets out the Commission’s
understanding of how the Community provisions on maost types of public procurement and
concessions are to be applied to the funding and operation an IPPP as a legal guidance to the
Member States. The Interpretation communication does not create new rules concerning
IPPPs; it only reflects the Commission’s understanding of the rules in the procurement
Directive and the EC treaty, and the relevant case law by the ECJ.
% See Commission(EC), IP/08/525.¢ Public Procurement: Commission issues guidance on
setting up Institutionalised Public-Private Partnership-Frequently Asked Questions’, (Memo)
MEMO/08/95, 18" of February 2008.
% The Commission concludes in COM (2007)6661 that simple capital injections made by
private investors into publicly owned companies do not constitute an IPPP.
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RI2A I BAE & IR T 2 Ja i AT A BRI RS il A, 75 Tl 2 S 3
HIFEFP o

XN FHA L EER S M E LK R (key element) . BUEHZE R
23R T YR EFZEIEN: PPPs Fl IPPPs 7 #B7E S VE A2 H 7 T 143 B
U, AH X B VA R IR R R A SR SR R ) e

WEVESZ THECL N Z 507 Z AR A 75 R 2 — NP . H
FIVEER - F A A . 3B WA R Shix B Rk B3 T A fk) 32 A 1 8 DU s 7
EAE . HEDLIFEMEA TR, ANS5ERA Y RS2 & B8R
R PL K 1PPP 7= HE AT REME .

E AR 3575 BE PSR B Z s SRS L SR FLHEAT 4P T RIS

6. PPPEEHIZH¥

HEZ5T5 2 M@ A0 H fee -G RIE bk, Atk
ARELRENE KA LAEH .

KT PPP EFRIFI—/NEER B iraftridmid &1E. Hi. 55 kA
e R AR ZE R UL 73 SR S IAE Rl A 30k (BRE A HFIE? 5 joint
utility 214K £&? ) IE41 McQuaid AT & -

“FIH I FER RN B A, 25 H IR LWA TG E (2
BT HIHxe . L EIE, HBE KT T, 2 K.

MRS 5T Z A RFRIER A EAE, A SA T A se IS A M
Folk: HE A RN FRAN A7 o ARG S5 7N B A B VRGBS YR b ) L

WL R EAE, KRS R B (A B S AN RS B, A
B, IEIAE S F A ARELR,  H AR

® [EACHCAMM % ;

P

BEEALR XU

A SE

s A AE;

2577 2 0540 534F (share capacity) o

%" See also Ronald W. McQuaid, “The theory of partnerships: why have partnership?”, in S.P.
Osborne (ed), Public-Private Partnership: Theory and Practice in International Perspective
(London: Routledge, 2000), p. 19.
% R. McQuaid, “The theory of partnerships: why have partnership?”, in S.P. Oshorne (ed),
Public-Private Partnership: Theory and Practice in International Perspective (London:
Routledge, 2000), p. 21.
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R RS E i TR, IF HAKPE R R AE ROK T T i A3 B
IFARENS BAL. IR IXELS, HFANRHFE DS ET MR R
Fkas, FINVPRRFF KRR BTG AR TIN5 K R
3, DA & ATHFLRrE . A AL, XA B
[, *°

7. AFERIEGEIART FIPPP

VE Ak AL & R FTPPP A [ A SR W 4[R]3 5 J& T A SR v 1 i
FAVEE 2 o [ RO R B AR AN AR B AR A A B 5 1 4 T 1
PPPHEHIVEFEFN N . K BN F R gk i DL E T 1 . i e ok | 22 T 3%
VISR 5 BE 2 R BRBEAS L . 5530 B A0 B IR sh G BE 22 o 3EmE . ™

LRI 5 I BUA A5 R RS DL LR A2 B B N Rt . 7

N RGN H BIAE T ORI A HR I T35 7200 LR A (R F)
EHTAILSARMIE AT A ASERIEFE S T AR FEERELE.
AN FEY RN A S SRR G TR ). ik 55 AR TR & 4 T2
B, EHXEEEE. FRAAFURTEEE . T PPP S T HEENZE, &
LR IEE B G 4% T PPP A Rl B 1 WA J08 ~F [ R AT RE P o

ANHERIMEERE —R5IE B, kb 5 W LR 3 m A R 55 1 &%
R, FRREFIIBUR o SRIG RN CRIBUR E AGNBLN R 25 1E e, i FH i
1 TR AR HE

e AT RIS R R ) — AN R A . A4 TR 25 Bk
FoeIn b /e AR ) B E R 2R . AEAFAEEE PR SE 4+ 1
midm b, SRIGHNEE 98 A T AN (undertake market soundings)

% See also R. McQuaid, “The theory of partnerships: why have partnership?”, in S.P.
Osborne (ed), Public-Private Partnership: Theory and Practice in International Perspective
(London: Routledge, 2000), p. 25.
A few countries have enacted specific national rules covering PPP: Brazil enacted a PPP
act in December 2004, designed to encourage investments for crucially needed infrastructure
projects. See Law No. 11.078, D.0.U.31 Dec., 2004 and also C.V. Filho and J.B.Lee, Brazil’s
New Public-Private Partnership Law: One Step Forward, Two Steps Back. Journal of
international Arbitration 22(5):419-426, 2005.
™ Thus, a public contract depends on the respect of the procurement rules, the respect of the
fundamental principle of competition concerning equal access to the market, the ban on
anti-competitive agreements, and economic and financial equilibrium of the projects.
2 gee Krugmann and Obstfeld, International Economics, Theory and Policy,
Addison-Weslet, 6™ ed. 2003, part I.
" Sue Arrowsmith, The Law of Public and Utilities Procurement, (2" ed., Sweet & Maxwell,
London, 2005), p. 121, Christopher H. Bovis, EU Public Procurement Law, Elgar European
Law, 2007, p. 52 and Michael Burnett, Public-Private-Partnerships (PPP) — A Decision
Maker’s Guide, Institut Européen d’ Administration Publique, Maastricht.
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RH=F

PPP #= WTO K 3 &

1. 58§

A S A (WTO) (1 H AL T2k BRIk 55 i Bk ah . w4,
R QO T ME R T RN, FORSER AN [F] ) A BR 12T
G, BIRATA G "ME WTO BISCA T, “G 5B 1 € N IR
RS R D G — W R A A B R O g #2 . Aasklxt
PPP A T 5 . — /RN ARME AT BT [R] A0 FE BURT i) 2t SEAA 2 TR ST Ak
PER R G, B —ANE AT I PPP I 5] AP IR B IR

AEIVET WTO IEUR KGN . IEANES —ZFitie i), N T
REIAHRER . JEEMMES, BUFRIEES pPps BA M HE. #it PPP
FEURE R 1y [l B B )2 DA B2 ) T, FER BT ES, PPP IR AHFAE
NTELE B AL AL L R R BURF HLAG I G B AL T AT REME .7 WTO JI S [ %
Z BIEFRR 5, - H WTO RGN HE T N7 2 5 41 = BURF IR
W, fE R R EATRAR R T R AR A e 3dE B R DLV R 5

WTO FRIEHMANAGE 85558 5, miASEH T AN 5 5 I .
WTO FI LAY AE WTO Fr) % 52 [ 6k A WTO % 53 [l 1 6% 47 5 Al 25 it
ISR Zy B 22 WP iE R o Bilan,  dn SRR A A LSRR B g — A PPP 4,
WTO % T IBURF SR W) AT A D) £ 2545 8T in 35 3 2 [ 3R B b 3 AR B B 75
. WTO FUUAEE W5 5 RIS TE N AE R . a0, Hnssson s 5 w5
(7= b I S AP B ], (ER VA S BRSO, X AE T T
BEANE H WTo B

S 153 AL E) WTO EATIHHESR AT ELAL, WTO HYBUR R
AN IR A DA R R E . I H, WTO BURF SR M HE 0] e ik 53 [ BB A TR
5 B A o AN AS [B] i A 53 L AE WTO  TEURT SR I 0 ) sk 6% 4 R0 IR 5% F) 3

™ See more about the concept of ‘globalisation’ and global regulation in L. Boulle (2009).
The Law of Globalization — An Introduction. Kluwer Law International, The Netherlands.
> See the World Trade Report 2008, p. 15.
® OECD (2010). Ensuring the Efficient Use of Public-Private Partnerships in MENA
Countries, OECD Governance, Vol. 2010, no. 8, pp. 210-233 at p. 218.
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Y B 7 AR T AN R AR « WTO 20T IBUR R I B A% O BRI 2 SEURF SR
AL (GPA) o TE43HT5 PPPs AHICH] WTO HIRIGERS, GPA & —1~F
B E A

HNT X GPA T — A T #, X GPA [ M L U HEXT WTO N2
1 B AV (4 TR 25 I B AR M 29 BT . GPA 27 WTO [RAEZE Y R, WTO 1
FEZEALHE 7 WTO LA I DA K2 WTO (R4 i vl . & ik, Afg
5NN WTO 5EFRATEZ M FIR R MR R . fFE GPA TEN
WTO WIS 2 4K B [ B 2 v A58 0 DU Sk g e, 5 L B B A VA 3EAN T WTo
P2 T R = H . 77

W] AE 2 7 GPA——TEIAEE H I iRAS Hh — — BE W63 /2. PPPs 33 FH 1)
R, —ANEERGEES SRR TR, Frale kBT EFZARAR
5 E FARIE % 2 GPA.

ARFEWE By B 50 o 55 1.2 3053 7 Ry TR N — /AR 1 WTO.
WTO TEAR KRR P2t T HE R 2 A5k, 3 B ais & B R AL E
HEATIEE . 26 1.3 ¥ RVER 2 GPA.

2. WTOVEERHIPPP

2.1 PPPFIWTORL ;2 H

— 28 WTO [ 57 1 £E A Bt A TR H TR PPPs. i, fEA
A, BN S5 XA SRR T H AT Y. TP R JE P AR
AT T RTFARHKBERLR) PPP T H o W ITERRIEHS T TR PPPs. *7EZ
W, BUREIE LT PPP 22 HE I (R BE 145 S AE IR B K R . * 4 )
TR AR T W00 8 & £ 20 ) i di M0 1 T 37 78 B AT D T I g 1R
PPPs Mgl PIMECEMA T (RR—ZE—BZE) KRR 5IF AW

" See more in section &iR! RIRBIG|HE. .
8 Government of the People’s Republic of Bangladesh Ministry of Finance ,*Country Paper
on Infrastructure Development with Focus on Public-private partnerships’ , 2007, p. 9, at
http://www.unescap.org/ttdw/ppp/countryreports.html.
® Country Paper on Public-private partnerships for Infrastructure Development in Indonesia,
21 July 2007, p. 17, at http://www.unescap.org/ttdw/ppp/countryreports.html.
8 Country Report on Infrastructure, Macao, China, May 2007, at:
http://www.unescap.org/ttdw/ppp/countryreports.html.
81 Information and Communication Technology Sector Development in Mongolia, ICT
Authority of Mongolia, 30 May 2007, pp. 4-5, See
http://www.unescap.org/ttdw/ppp/countryreports.html.
82 Country Report on Infrastructure Development with Focus on Public-Private Partnerships
(PPP), Myanmar, 2007, p. 38. See
http://www.unescap.org/ttdw/ppp/countryreports.html.
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BRI R B G . BRI B R0 HARE T8 1 8 ST BUF sz ik
ARG 2 A KRS Rk B S 210 DMEMER . 3 Msc Bkig A
—AMERTANAST PPP R IMBUR T H . ®EH R, AIDS {58 &i@id
BRENEZ GEIE) - WAP (JEIER) 1 sMs (G5 Re2ft, mixsbd;
ARKET—A PPP T H . *°PPp R A LE KK Al 71 [ *7 AN 36 [E B th [F] FE A5 2] 1
Iz RiE

— LG [E BRZH LU IELEHES PPPs B DA JE Al 15 e 1) e 3 o X BB 2H 2T
L v [ R NOR Kk [ R A8 PPP AR TR AR Sy o A 3 At 8 it 2 15% 1]
IR T o B [ PR [X 28 5 Al d 22% B3 22 C(UNESCAP) 7E 2007 “F [ “PPP
et LR e A R R 2 T & 2 B T — AN T PPPs FTE . it
FURAT T BRI 2 S AR S5 Bt AR 4T 2285 (World Bank Institute) JiH: e
|930PPS, W HAE N IRAL IR . BT A E AR A S IR S EE T A

£ WTO, AFEMZ G AHEE R G E G 5m Xt PPPs FIfEH . BlUifE &
AR RE ST AR, WTO I DAEFIZEY R R RS O &t v
BeA E R gL ALZ (FA0) S TAHL (WHO) ZIEIEE.
5t A PAHL (0IE) ATk REFE S (ICD) 1IETE &gt R A
PPP [ )77k, DAMEEEH & & BR TR EMAUK I E &R e, >

JRE PPPs LA I — NEPR NI, JF HAE BRG],
(ERE I B AR AT W B P 1R B 2k 20 B0 2 GPA H I 2 SORFHIAL 2 PPPs AT
BUFRI . PPPs W AR 2%, 7 Bk PPP SGVEM H bk, RIS thig
HLH LR 5T o SRR A A M S SR S DR O IR ST £ (I L 7 2 TR PR 58 4
PEXTIE A48 18 2 RAEPERIRIEN, - DA A B A 007 )7 HE — — I AN 77 HY

8 Philippine Country Report on Infrastructure, 2006, pp. 5-6. See
http://www.unescap.org/ttdw/ppp/countryreports.html.
8 ICT Regulation Toolkit, Practice Note: Public-Private Partnerships in the
telecommunications and ICT sector. See link:
Qsttp://www.ictreguIationtoolkit.org/en/PracticeNotes.htmI.

Ibid.
8 Danida (2006) PPP — Partnership With a Purpose — Corporate Social Responsibility —
Support Facilities in the Public Private Partnership Programme, Ministry of Foreign Affairs
Denmark — Danida, November 2006, p. 8.
8 PPPs are for example used in the educational sector and in healthcare in the United
Kingdom; see N. Maltby (2010). Current Developments in the United Kingdom, European
Public Private Partnership Review, vol. 5, issue 2, 120-123; In Portugal, PPPs have been used
in the road sector; see D. Duarte de Campos (2010). Changes in the Road Sector, European
Public Private Partnership Review, vol. 5, issue 2, 119-120.
% See as examples Oregon Telecommunications Coordinating Council, Public-Private
Partnerships for Telecommunication in Oregon, September 30, 2003, pp. 7-10.
89 See: http://www.unescap.org/ttdw/common/TPT/ppp/egm_ppp_oct07.asp.
% See: http://whi.worldbank.org/wbi/about/topics/public-private-partnerships.
L Committee on Sanitary and Phytosanitary Measures - Capacity Building for Food
Standards and Regulations — June 2009, G/SPS/GEN/938, 16 June 2009, section I11.
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FERAE A LA M T RMAER PPP RERI HAR. PBA E RN 5 2
AL G BUR R IR 15 2 05 8 o5 2257 PPPs (R R PESEH 1 it o
PR I BURT R 255k = RS PE R Bt A LSRN S 535 Z 82 1
B2 ARG NG . R TERUN K 53— J5 T B 2R 2 B S, i
IRAE T R TR RN AT RE - BUR I

2.2 WTO KIEVEEKHE

WTO KO & E B R AR S5 A % . WTO A 153 Mt [, Harid
30 MEFEEA WTo WEE M S0, Fff, WH U2 HEWRZ T T WTO
WMEE B S r . WTO BLER I E K Thag: >

1. WTO /&> 153 44l 51 [ (1 B igdz, PAREBA 2 BRI Jig 1k )
LR DR O A BRACRE EE B B8 R 1T e R B AN R A b k. A BR BTN R 55 52
FRIHE A — — DL BRI 28 57 B 1) 7 5K — — B SR P A1 [ N AN XI5 5 F) B 22

2. WTO EH AR M WTO H S, I+ HanHE —4> wto sl i [EZI8
7 HoAth 5 5 E B BE Z U R FRLR], B4 WTO S REEBATHLEI . wTO 2
BEASTA] B2 T B A AR 57 0 B 22 i/

WTO PRI YRR RRIE S AR 52 2 B . IR WTO i i [ R AL R
L% fiff e st 2 1) - ) i AR DA LR P o 2T 57 55 B0 USORD 4 v i R AT L 1 1)
WTO V2431 B R E PR AR —884) o [ P AL AE ) 2 i LLE K AE N
FEFARNEES 5RMNE R . PEE NG, ERR AR
Wl B oy g tk, RO ENVER — AN Ry LR R H . TR
XANE 5t FERF GPALGPA 2 — LA 5 R & 0 2 Al ¥ B Bropp i, 152 GPA
NARES 5 E PrAEMIOLIT K. 7 E A EEIEA GPA I H, 1A
A DLE N fERE GPA B KR o

% Article 29 of Directive 2004/18/EC of the European Parliament and of the Council of 31
March 2004 on the Coordination of Procedures for the Award of Public Contracts, Public
Supply Contracts, and of Public Service Contracts, Official Journal L 134, 30.4.2004, pp.
114-240 (Public Sector Directive). See also the EU Commission’s Green Paper on
public-private partnerships and Community law on public contracts and concessions of 30
April 2004, COM/2004/0327 final.
% United Nations Economic Commission for Europe, Guidebook on Promoting Good
Governance in Public-Private Partnerships, 2008, United Nations, Geneva, pp. 4-5.
% See Art. 111 of the WTO Agreement.
% It is debated whether states can be bound by international rules of law which they have not
consented to.
% See for example J. Pauwelyn (2001). The Role of Public International Law in the WTO:
How Far Can We Go? American Journal of International Law, 95, 535-578.
%" See also I. Van Damme (2009). Treaty Interpretation by the WTO Appellate Body. Oxford
University Press, pp. 358-359 and; G. Marceau (2001). Conflict of Norms and Conflict of
Jurisdictions — The Relationship between the WTO Agreement and MEAs and other Treaties.
Journal of World Trade 35 (6), 1081-1131.
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PPPs i I 5K [ ¢ 2 [A] S 1 EH 52 5 FA) A BR AL 1Y LS P 1) 45 SR8,
WTO 52 5y K0 I B i O ] R DX B0 R A ORAIE X A N 2
PPPs JF /U B 22 (FE AN 2K - GPA il 5 (1) 2~ 3R SEAR A 280K GPA [N+
T INGE

[ RERT, 5 [ AL AE Py Al DA 20 T Al WTO SRR DA I B et
H PPP & [FEIHE AR LT & WTO LI 5E - BEAE WTO 14| N WTO %
HEENINS S E QR EERIBCR], 1 WTO " I 4 i i R HL A At
EXRMH, FANS 5780 10 E LB SRR IRy, B0 18 St BUR R IWAT
N B ] 5 A R LA [ Y AT AL, B AW N2 5 07 U R LA [ IEURF X i3
T WTO SRIEEH B RAEEVFIA

BN ORIIE R A4 WTO ROVAHMRFAE . 5 — 8 70 ffRE 17 WTO [ H A
9 RIET WTO MBUMRIEE . 56 =80k 71 RS A
WTO & MR BUAR R IR . )5 — ik 7 wTo BUF
ARSI EPSESE S

2.2.1 WTOl] H#5
£ WTO Pl 2 X FEfliiA wTo K H AR, S50

“DNRBIEAL B EA T 5 5 A2 B U A A I, B2 LR Ry A2 7K
o RUEFE A0 PRAESE BRI AN R 3R A R MR AE € 16 PSR G™
RECPNANAR ST B A= AN 5E 55 g B R, RIS AR B T 35 2 8 1) b
ISR A BRI B A, SORBEORA AN4E A, RIS e
H E AN R B 5 R AT 1 /3 B DIEAT — 2730, Inss oy MR
i, M BINRBIHREAEL RS ), DORIER R B 2 Rl 2
HA B A RIEE S, R 08K RE 5 Ha Pk R T ZAH =
i, "

B, WTO BN EZEREFR: 1) WTO 1 B FReE T2 R 5 2 8] K]
A Gy o X BAEE T80 52 5 BE 22 AR T WTO Btz . 2) WTO HY
H AR TE T OR R A B R AR A ROE B R A bR 5 5 10— e 8. l4n
FE WTO f3EA CIXRGTERE FORER TR B A 4H) ok R b B R A&
ANRIEE K E T HELLRE R 41

TS WTO I E FR, WTO #2464 7 — RFIA R . X WTO 1]
PR SCGERAE BEAR A ) WTO P (g At Sr 557 e 430 e, ik WTO
) WA . WTO FhE NI - il 2 2401, HARA

% See also chapter 2 above and Christina D. Tvarng Public private partnership in the
European Union, The New EU Public Procurement Directives, Ruth Nielsen and Steen
Treumer (Eds.), DIJ@F Publishing, pp. 183-194.

* WTO Agreement, Preamble.
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1) WTO B i [ . {H4& GPA & —Milhh. GPA & —NEILTML, B &
— AR O R DB E KT T .

WTO 4] T B A R B BE S 1 | b7y =S8k B2, IS5 AN
PR B04E GPA T SLAE AN [F] ) WTO BIMMHERAEL 2% L2 338 A RF AL,
HARSE T WTO HY A EEAS B AR AR WTO AT -

O BN : WTO BV EW AN EEMIEEMEN 2 F. 1) HE
EAFE (MEND JRI, A 5 B A Z0AS S H 57 5 ik [ 22 [a) il s
M 2) ERAFEFEN, R E AT E A E SN Y. RS
AP Z AT AR . ERAFEFENS EESANT GPA. BIf#fF
7 35 e (L B R H At 1) 5, 1OMIFN JE U [ RE R AELE T GPA R,
LKA 1.3.2.1 T A,

O TiiZHEN: WL ZHIRA, CLRRK T TR SS A 5 R 22
A REAR 7K, 45 G 368 3o B D e AR 2 et 1 C 4000 T 25 S ot e
2108 H . GPA AR FAE Tt 4h E £k 5 RS 78 BURF SR W 4503k 14 T
HENFI T A s B P 2

O NNV S WTO BT 7 HEN IR U 200 PAA - 55 4 5 SR
18 . WTO o ¥F F al B B AiF Ui 791 B 22 Bi ( country-specific
duties) , IXFEAERLENETE T Al CAEA o MFN 5 DU A1 TT 34 HE N R
W& o XSS AT DA 3 077 S A2 30 Y 1 [ LG, Bl
O AR S = . GPA [AIAE AL H I ACAH H N
TARNFRGHM . Flan, EmEa sk FmEE T, —
AN FESEAR A ZAS B T 2 [P AL B2 R Ad - w6t PP T0T H R 218
HEZHNSBAE 1.3.4.1.2 Fitid,

® Xif Jk FE [ KA B AN RIA B SR A E R 2k AR
WTO Pl HP A o4k i [ SR A B AN 0k [ 50t [ R AR 368 Jis D)
MFN J U 3d& FH A 2k, DR BEA E = i o RS B HT GPA B
E b AR HI R B ER MR AREEZK, GPA [FFFNKEHE
FAIA KIEE K2 TR A XA &R EZ2HAEL
1.3.2.3 #8473

2.2.2 WTOFBUR K Wi

WTO BT 1947 R A B E (GATT) . 1 1947 4F ) GATT {3
KBRSy, It H 8 BURF R AT ABERRTE UMY E Va2 b £

% n the GPA, the MFN principle is categorized as ‘non-discrimination principle’.
1 GATT was both the name of the agreement and the name of the organization between
1948 and 1994 until the WTO came to life in 1995. Under the WTO umbrella, there is an
agreement, GATT 1994, based on the GATT 1947. GATT 1994 consists of the provisions of
GATT 1947. Therefore, when reference is made to GATT 1994, GATT 1947 must be
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FEfE, —U GATT FIZE [ —— F B KA E K —— A GATT K% ik
FEZE N I BUF R IAT N . R, X E %A mkohib i IR H A
GATT 225 [ [F] BT XFE— il o MERBAR, A EWIENEILT)
WHI GPA, HAUKHDEH GATT &8 H B & LR /7.

241995 S WTO I, GPA 4T THE1T, (HREANIHEZ — il i
Wo 2 HAT NI GPA IEARA K 1 R B 2 fe A RIS E I, XL [F
FAFGASZ [RIBUR R I IS GPA HRRILE ) S 45 413 . 2241557 PPPs I,
[F] 1994 4 GATT 12U PhiE (N 1947 4 GATT HIZk&E ) MRS 5 i
thE (GATS) HR kS 5 HIRINIAR L, A AN RIGFE T AH G WTO
VI IE G Bl A BRI

5 B0 = I BURF R S B FERR 7E GATT S5 =46%6 8 3K (a) TIE)
] E A7 38 Ji U )38 L VE L 2 AN o 2 TR IBURR T R HE 7E 1994 4F GATT
B — 2 LE 1 MFN R U 22 A D)2 STk R AN TG 48 2 A FAFAE il 2 Ak
WA 1994 4F GATT 25— I MFN JE AN E A T IBURFR I, IX[H]
FEE GPA W E BT Z A FEE . O — M AN MEN R E
F, BBUNTE GATT HhFF3% A B At HERR, RIS T SO 7775 (textual
approach) X AJGERG/RFE GATT HHI MEN JR UPKRE A T BUR R . %

TERRSS J7 1, BUR R IEHE B A HERR 2 MEN S0 ] B AR a8 i ) A T
WHENJE N Z A6, T GATS [ 13 (1) HFiE. GATS &5 13 (2) FR
WTO A 53 B 5 GATS ' B AR 55 BB R r) @3 AT 22 101% H) .

HT GPA BITE L TR BCRITE T, X H T AR AR e o il BBk
B RS L T GPA IURFER RN, T A2 k4 WTO ik g — R . 1

consulted. See for a thorough examination of the pre-GATT and GATT negotiations
concerning government procurement and GATT, G. Marceau and A. Blank (1996). History of
the government procurement negotiations since 1945. Public Procurement Law Review, 4,
17-147.
192 See for example; A. Kovacs (2004). The Global Procurement Harmonisation Initiative.
Public Procurement Law Review, 1, 15-38, at p. 18; V. Guimaraes De Lima e Silva (2008).
The revision of the WTO Agreement on Government Procurement: to what extent might it
contribute to the expansion of current membership? Public Procurement Law Review, 2,
61-98; V. Rege (2001). Transparency in Government Procurement — Issues of Concern and
Interest to Developing Countries. Journal of World Trade, 35(4), 489-515.
1933, Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law International
(The Hague), pp. 61-63. See M. Dischendorfer (2000). The Existence and Development of
Multilateral Rules on Government Procurement under the Framework of the WTO. Public
Procurement Law Review, 1, 1-38 at 15-17.
104 See for this approach A. Reich (1997). The New GATT Agreement on Government
Procurement — The Pitfalls of Pluralism and Strict Reciprocity. Journal of World Trade, 31,
pp. 125-151 at pp. 142-145. See also for a discussion about the GATT negotiations G. Marceu
and A. Blank (1996). History of the government procurement negotiations since 1945. Public
Procurement Law Review, 4, 77-147, at pp. 87-88 and footnote 19.
195 Art. IX.5 and Art. X.10 of the WTO Agreement. It must further be assumed that in case of
conflict between the WTO Agreement and the GPA, the GPA will prevail due to the principle
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KRGk, N TR GPA RO E 2 (RIS, WTO R4 ity il oR ATLA4 A AL
FRR P A )

oAt [ B2 R HE T BUFRIG AR T B . BeA E E R SR 5%
7123 CUNCITRAL il 28 T {UNCITRAL 524 TRERIAR 55K s 75k (1994) )
UNCITRAL 7R JEIEAE N —Fl (B P IBUR R 4 ) e AR B 7 2 B X Arig o
T FERAT M O Tt AR AT AT DRI H 34 T R TR . X eI H A a]
PLAZ B BOA B E HAB AR S Br 2 BRI . 10045 Bt E I T R B ERAH
I (AT R HERE) o 1

B 13X 26 T 2L ARTE WTO (it UM R W32 B RS TAE A 15 21 1 430,
A4 GPA. UNCITRAL At FHERAT # A FIFE R —N B AR: 38 mBUR R 40
AEE . X HIAE — SEEFE: [ GPA M HL i HoAth 40 2T @ i) A%
HRTLR AN, FH—5 GPA K& TR, 4 GPARIEEH .

EXIZH, RN AFEE BE LW 10 A B 251 7 EUR R 6 T
U= F W PSR = N A Al =S el 1 1 T NN BST - A ES B IR R 2 Y&
/XSS IR . b BB S E (NAFTA) fEINEE K. SRP4 EFF1SE
] 2 [R) A 5 S5 - TEURT SR D) 75 T P e 0t s A A R o YO0 4% 3 R g 3 o 3
[ Ti3% (COMESA) LR IR, i [ 3 538 % o 22 18] 5¢ T UM R IE 15 BN,
MO P e A A il SR A e 1) s EL AR I . R SE W F R O L [H] T 3 (El
Mercado Comun del Sur , Mercosur) Tl H 1 — T2 T BUR KW i) B
W X IHAT 7 B e st gm ),

2.2.3 N F A

N TERIFXS WTO RIEVAR 4 1 #, fEXMRRE ik Zin] LU
BORAH X 3 K. —J7 i, AR BIE A br i B0 14 B AR 3
PRI W E 05 S XA Z AL, LOEE WTo % —J5m A
JRBRELSEIE A E R &R, SEALBUA R AR PR UL AR BRI
MAE R WTO RV, «F 5K GPA 2 B4R I HRHE, JfH GPA

of lex specialis. This assumption is further strengthened by the fact that Art. XV1.3 of the
WTO Agreement deals only with conflicts between the WTO Agreement and the multilateral
Agreements, where the former will prevail.
1% See Art. V.1(g) of the International Development Association (IDA) Articles of
Agreement, and Art. 111.5(b) of the International Bank for Reconstruction and Development
(IBRD) Articles of Agreement. Both the IDA and the IBRD are institutions under the World
Bank.
197 See Art. | (1.1) of the Guidelines.
1% See more in chapter 4 below.
199 Chapter 10, Art. 1001-1007 of the North American Free Trade Agreement.
10" Art. 141 of the Agreement Establishing COMESA.
" Protocolo de Contraciones P(blicas del Mercosur, Decisidn N° 23/06, No vigente.
12 See for example A.M. Slaughter Burley. International Law and International Relations
Theory. American Journal of International Law, 87, 1993, 205-239, at 215.
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F 5 LK ST GPA [IZNA, 9t —ANEAT RIG AT B B IAA7E . TP
FKRFZMALARAE, WL EENZ GPA BRI E Z 8] UG 15

BRI AT, WTO AR EFEAE T — NP RERR SR RS, Jf
H WTO Wi B 5 2 T8 7 WTO Phisle PAWTO FH: V76 WUk i) 5 1
B, EEH R AR Y T WTO KRR E . WTO Xl 5 1 W B R R
B Lk A 2 5 ) WTO 34t T L EMI(E B, JEH WTOo A B 5 i
FEABUR RS2 WTO Bhidl. SRR, WTO B & I ASRE W8 il % i 72 [
HFESE BT H R A E AT R . REEE M WTO [UEUA TS St Ah 52
WTO V2, {HAR2 [R5 2 A/ 5 AU R 1) GATT FHEL, WTO it 1 H
J 3 B RN S A R 2 R

B, GATT JEAMNZAEFEPRHE S (TO) FEKE =B r—58
5. BEBrT A2 RS B 5T 5 Aol 2 W FIaR FIR g R 2
— JEMRABAT T FLH%E % (Havana Charter) , 3+ H N T Fill ITO Ak
PEZ A RrhgE, EERERE 1c) mLCERACHE S, 1P

1947 W) GATT MiZ2llmi PR, B3 mo Y AHMMIERER, H
RH-EREAHERAEN. GATT 1947 £ J5 1 L & #R R, anoe
Tk, DLEAE TWE RIEMSZRK. XERIEVEEIN GATT iR
Z (8] A A 2 W TR T AR ORI AN S B 18 T M 25 [H] . GATT 1947
R R 3t PR RN i = BH R 4 PR e it A R AN AT B R T YRR E . 7R i
fRIRTTTH, J5 ok GATT VAL T — MEFH =S4 ERARNERR RS ——
X 52 A el 55 T IR B ORI — — AT T RE RS SRR GATT 1947 /E HIAT
Wo EAFERERZ, GATT AR R AA7E B — AN 322 v R 11X 28 5 R 1 17
WINTE GATT T ZEE (BFEZHARTEN) BN —HFEZEAEL T4
REME X S W TT FEAE 2R 77

MIEEERI A RE, GATT fRHIH =% B A a] T, 3+ BT T
TR . R R B 2 Rl R e e EEA . H GATT A&k
B L IR B 1) AR 1 T VA ) B o GATT A 8 5 M iR A 1 5
A RHIEE . YOS, E GATT fE7ER 50 W, ik WTO Z 8T,
E T2 I ORIETE GATT 1947 RIS XESTEAIRI M ME GATT &858

3 In EC — Sardines, WT/DS231/AB/R, report of the Appellate Body on 26 September 2002,
the Appellate Body made the clear assumption that every WTO Member will abide by their
treaty obligations in good faith, as required by the principle of pacta sunt
servanda articulated in Article 26 of the Vienna Convention on the Law of Treaties; cf. para.
278.
14 See Art. I11 of the WTO Agreement.
5 Art. 96 of the Havana Charter.
118 See for example J. H. Jackson (1998). Global Ecocomics and International Economic Law.
Journal of International Economic Law, 1, p. 17; E. U. Petersmann (1997). The GATT Dispute
Settlement System — International Law, International Organizations and Dispute Settlement.
Hague: Kluwer Law International, p. 66; H. Andersen (2009). EU Dumping Determinations
and WTO Law. Hague: Kluwer Law International, pp. 23-25 and chapter 2.
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[ Z B L GATT I3, EARIIIS H ARG dlEr. FFE, WmflE 1
SR 4P S A R PR PR SCRAE AT 4 S il R PRI RE P BE ¥ BT . /£ 1986 4F, GATT
FBFBBEDTG 7 B ERIGRRA . RABFEEEIRIET GATT M. X
O SC T O SOt S v A DR AL L A 2 AR R A IR S5 AR AR B A
7, MIMAEAS GATT w135 B LU 3 R 5 TAl R J o IXUGR F R 45 R
ALY WTO, WTO A4 T2 vu Bl R B30 A B 503 1) 45 i A2 ORI o

WTO Fruif R LA ) WTO B, WidEFAANS 57 fREE S
W 7 DA S B AT RE T, DU A X7 T B4 . ISR ER R
W, i AR LR W 37 — N6 K 4 (Panel), & KA E G &ML R &L,
St F WA AT LA ERE FVRNIE (Appellate Body) o RH & FKHok#H
VRN I SRAEAE VRIS BUIE D R 500 24k 4 i e LKA T SR 4 o
LR A 2 EVRHU W — R S 28 H SR, BRAEFTE R WTO
1 B — B Z W . A — RNE T DU N R A ) GATT HIEE, T
S AR A S 1)

GPA S T LRI N S i 77k . 5 AT E A bt ——1981 4EA4E 24
At E ) GPA——FILFE ) 1994 GPA 7EiE S L NTEMW, RS IREAESL —
HEATE R TT . (22, GPA [FIFEAA/ERE BT A F RTINS, GPA B
1B FEA R AEBUS R TS 5 THER % GPA 2R . GPA A7 115 B EA
i, Rk B A A RN 2440 N GPA ) SEAA R 5% 1 3 FE 9 BBl R AT 142 34
HEZHINAEIL 1.3.2.1 A1 1.3.3 oA . GPA HHE {77 H v] fefd15 5
HBUA T8RRI

M ETE, GPA Bk 7RI S MM 77k, B, GPA & HEBUMF
RMAZE Gy AT E B . YA — AN 7 BB L 205 N2 A 2 o T 1 N EURF R
WNEAR AT BOE BT IH I . MBIk, GPA B [ 22 8] it 4 i A 503688 %0
Seim A, I H 2 S ak i [ 2 [R5 A & O BB R s, A
WL XA, BHRAMEWATUM BIRE EUFIL

IWHNAHESIRIE R T GPA [IFRA N LR 7 AN BE 8 B 42 [n) 5 v i HR M LA
EF, HRERNGERTT A, DA T B %R e & 7 BUR K6 [ E A
) H A A LH 2 Gimpartial body) . [F] WTO B HAR B AHEL RS, ° GPA

" The Committee was already established under the first GPA.
8 See about the information that each GPA Party must submit to the Committee, Art. XIX.5
of the GPA.
19 Generally, the WTO agreements do not contain such challenge procedures requiring the
WTO members to establish systems where private parties can challenge the WTO member’s
compliance with the WTO agreements. Under the general WTO framework, it is left to the
WTO members individually to decide whether courts shall apply the different WTO
agreements. Therefore, the application of WTO agreements by national courts is different
from country to country. For example, the application of WTO law before the EU courts is
limited to those situations where a Directive or Regulation is intended to implement particular
WTO provisions, or the Directive or Regulation has an express reference to the specific WTO
provision. See for instance Biret v Council, case C-93/02 P, judgment of the EU Court on 30
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FI5E — 12K GPA % o1 [ s ST AR AR AL AT . e AG  3E B AT R
JREERFRET o I BEA R 2 BHVE B 58 2 At A 1. 7 (1 BF B LA
23, JEH, FHARR WTO BRHELEE, GPA 2 20(7)(c) B3R i % 1F 2
JPRE A IEd R GPA PhE BIAT RS 6 A2 A0 N A . 7 BT 8 52 1) 40 % B35
%o 120

WTO s& — P LPUEIN N S H ) R4, b ZIE XA 5t 7T GPAL.GPA
XTI E A LR Ty, I AN AER R fe % 78 B 4 #1 B hHUT GPA. R
Enlt, GPA FISCARIEAA ARG R, JHIEKE] GPA IS 32 2 4ME A
FLSARMZ E RS, GPA A 51 [ P4 AR . 7 7 4 i it R LA R LR P8 GPA K2
e —IEETEYE « B, B BT GPA tLAERSSZHLNT GPA HITETE, (HiX
R S — AN EUE TS E . TLAE, GPA AR E T2 G L[ 2 7 GPA
FMETT A, X— BT RRARTE N A SR LAR L BT IR AR BT 5 48 . (HA2E,
AR B R A B BT IR AR A AFE, IF HAT A RHERE IS4 1 St
B A E I o

BRI BRI B4 5 PPPs A I WTO BURF R 1 5

2.2.4 XFPPPsHIBURA RIETT & B & EEHFIWTOE IR

PR Z 5 WTO AR MIERIT 1T 248 . T wTo i E Fx
PE,  — L PR R PR 1 30 ] PR 2 TSR U6 T B 5K R () IR U — — AT L e
Kl 77 AL AR SO B 8 T BIAT I WTO Pl R s BRAE A5 51 75
IBAT B R s it . 2 At — S8 o i FH 2 B oA B e i il 40 7 1K
NN WTO PhisU e B [E K F s, (H2 R WTO /B8 — AWM o BliE
BRI —#B45r, BlUER#E WTo BRI 75 fE 2L AU _E R HLA I
EEE R (rulings) « 0 H — SIS E U N REISEIEE 2 A2,
H HAFELE WTO HEZL 2 AME RVE IR, a0 ABUR T, 122

September 2003, ECR 2003, p. 1-497, para. 61. The GPA, then, provides a more secure
system for the private parties than the general WTO framework.
0 For a thorough examination of the challenge procedure and the GPA, see S. Arrowsmith
(2002). The character and role of national challenge procedures under the Government
Procurement Agreement. Public Procurement Law Review, 4, 235-260.
2L See for a discussion M. Matsushita, T. H. Schoenbaum and P. C. Mavroidis (2006), The
World Trade Organization — Law, Practice, and Policy, 2™ edn, ~Oxford, Oxford University
Press, chapter 2
122 See for a discussion J. E. Alvarez (2006). International Organizations: Then and Now.
American Journal of International Law, 100, 324-347.
123 See for example E. U. Petersmann (2005). Human Rights and International Trade Law —
Defining and Connecting the Two Fields. Printed in T. Cottier (ed), J. Pauwelyn (ed), and E.
Birgi (2005). Human Rights and International Trade. Oxford university Press (Oxford),
29-94.
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HE TR iR IR e — 1 NS 3, (H X 7 AR RS
o AEARF AR LR, I AR S VR DU LA
Ry 2o

2.2.4.1 %%

WTO 1p e M H A O WTo s B B2 J). tb4b, GPA 1
SFEEL. NTX GPA H—AEMM T ##E, WTO BHAh M R E 2L,
N, GATT Fl GATS #EXT 5 Be WA AR 25 R W BUM AT Ao in 1 L fR 4,
XA BN GPA [FRME, IE HANRTHTIR, GATT ) MFN Ji DU 2 75 5 e
B WBUM R IEAT A58 H Er5 1H 286 e 1 .

AR Al [ bR SCH T AR AR 2. GPA SUARH i I
B, B, EPsbrfE——X T e AT E AR MELH L (1S0) Pl %€ 1) [
PriEdrdE. F3ok, EfERE WTO PSS mT DA% R 3 F [ B 2% 2 K B A H
LR, PO T UM M 2 AR 1.3.7. BEFET 24 [F WTO 46
RIS, HAhFE PR AREBIUEIE M . AT AR AR AT IR o

2.2.4.2 JRE

SIBE PN E R AR B S8 A2 UL RS Copinio juris)
5B JE AT HE R AT AR N — R I XSS B R STt [ PR A v ) 2
i, BlnZ) e WIE SF (pacta sunt servanda) JE N, W& 2 20 AR 3 =
g T, XIEFIJWE. 2

R E— KW —R, SRHBVN: “—KIT 5, FERT BG5S T
WTO /i 173 [H.Z [ 42 K o 1ERFIFESE [, X FHEERE & T WTO £
LI TEAE IR 7 7 2 I B WTO WM A AR, B4
[ PR I E T E R 2 A FF R R WTO Tl B A 1 BRI 5E,

124 For example, GATT 1994 Art. VI in conjunction with the WTO Anti-dumping Agreement
allows the WTO Members to impose anti-dumping duties on products from other WTO
Members if the prices are dumped and the industry in the importing country is injured by the
dumped prices. The GPA requires that a public entity submits such information if the
anti-dumping duty will reflect the evaluation of the tender prices in the awarding phase; cf.
Art. X11.2(h).
12 See for example US — Shrimp, WT/DS58/AB/R, report of the Appellate Body on 12
October 1998, para. 130
1% The principle of pacta sunt servanda is written into Art. 26 of the Vienna Convention on
the Law of Treaties.
127 Korea — Procurement, WT/DS163/R, report of the Panel on 1 May 2000, para. 7.96
(emphasis added).
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I H AR T R WTO T 3Eat . 285 AL EVRALA R B IX e ] 4
PR S BRAE (4Et AN 562175 A %))  (Vienna Convention on the Law of
Treaties) 5 31 26 A5 32 %% '2° (4E BN L0V AN L)) HIMERE T B 70
F RV GPA SCAS . PO A T AT & T IR LR A SR il 3t Py s 31
E &K MWL, (UNCITRAL 7R3Ev) , HCCURAIEA R &IEEL R,
A ST 2 VF 2 [ R 0 A HR A i B 0 e e, H O gl — 26 [ py v 4t
HIERTEH. PRTXMAESELEPN) ZEZ, WEETES
(UNCITRAL 7RyEvE) A Bl i ) &2t B A& oA ST A 448 9RA
— 1 ] 5% F SRV 3 R 2 JE T (UNCITRAL 7R 363D, 23 HAE (UNCITRAL
TRIEYED) B E N E B SIRTE 2T, o 75 AR E K S R )T
B

2% See DSU, Art. 3.2
129 Other parts of the Vienna Convention on the Law of Treaties also reflect customary
international law. In Korea — Procurement, WT/DS163/R, report of the Panel on 1 May 2000,
the Panel referred to Art. 48 of the Vienna Convetion on the Law of Treaties, which according
to the panel reflects the customary international rule of law that an error in a treaty can be
ground for invalidating the treaty or part of it; cf. para 7.123.
10Art. 31 and Art. 32 of the Vienna Convention on the Law of Treaties provide:
“Article 31: General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to
the text, including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection
with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion
of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or
the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of
the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.
Article 32: Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 31, or to determine the meaning when the
interpretation according to article 31:
(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.”
3L Zhang Xinglin (2009). Forum for review by suppliers in public procurement: an analysis
and assessment of the models in international instruments. Public Procurement Law Review,
5, 201-226, at p. 203.
132 See A. Kovacs (2004). The Global Procurement Harmonisation Initiative. Public
Procurement Law Review, 1, 15-38, at p. 23. See also for rejection of the UNCITRAL Model
Law as international law; G. Westring (1994). Multilateral and unilateral procurement
regimes - to which camp does the UNCITRAL Model Law on procurement belong? Public
Procurement Law Review, 4, 142-151, at p. 147.
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2.2.4.3 RN

WTO H &5 T iR B A AR SRR, G S E Al ], B 2R
WTO B 5 [ AE B G Akt 2 Tl BB,  BAAE RAFB IR, B 2R
WTO Jifi, 5 FEIANTE [ A 77 i FIE N WTO ol 570 [ 555 1A PR L 7 it i BSGBRE
XN SN T AFE WTO PRz

ATV (Jus Cogens) JRIHLE T WTO .  (4Ethah K275 A Z0)
M5 53 2k, WR—IikZyid ik 1 B L am bl R, A84 1% 50
S FETCRN (Jus cogens) o« 25047V (Jus cogens) REMSEE I AR ANE K o
PRI e Z R A B, 1 [T o 23 4650925, FF BATART B 5 S i SR U R AT R 2 i
T WTO %29, BiENB—FIHME, WHR WTo Wil oz, A
LGV TR . BHXkE, e wTo WM T 4830 N4 dreli
ZARWINLH] ——7E GPA TRBILESS 23 4. Kk, —ANET PP HIEZK
Al RE = RN — i bR —— B E — M S EERPES TR —NEZ G
7 PPP——UWIRFANS 5 LE PPP Tl H AN ) 7= i (1 A5 7= 3 F A IEAS A
$o

2.2.4.4 HfE

XA )R T 2 75 [ bRy Be ANV BE R 8 8 1L R e 2 580 ik, —
s, EFRVER AN Y] e U R LR AR R R . 2R 145 Bl
o[ BAT BB A . W F [ Fryk Be i) e 2T R AR Z AR, 41X
B 5 E R AEF DUEZ N F 0 (state-centric) HIVERAIE T iEMEM R, 2°

133" Art. 53 of the Vienna Convention on the Law of Treaties provides: “Treaties conflicting
with a peremptory norm of general international law (“jus cogens”): A treaty is void if, at the
time of its conclusion, it conflicts with a peremptory norm of general international law. For
the purposes of the present Convention, a peremptory norm of general international law is a
norm accepted and recognized by the international community of States as a whole as a norm
from which no derogation is permitted and which can be modified only by a subsequent norm
of general international law having the same character.”
See also D. Shelton (2006). Normative Hierarchy in International Law. American Journal of
International Law, 100, 291-323.
134 See J. Pauwelyn (2001). The Role of Public International Law in the WTO: How Far Can
We Go? American Journal of International Law, 95, 535-578, at p. 565.
35 An example is the decisions from the International Court of Justice (ICJ). Such decisions
have no binding force in future cases for the ICJ; cf. Art. 59 of the Statute of the International
Court of Justice. However, the ICJ may apply its former decisions as subsidiary means for the
determination of law; cf. Art. 38.1(d). As a fact, the ICJ often refers to its former decisions.
A different perspective concerns the International Criminal Court (ICC) which may apply
principles and rules of law as interpreted in its previous decisions. Yet, it appears to be limited
to the interpretations and the ICC shall apply text and principles of law; cf. Art. 21 of the
Rome Statue of the ICC. However, it seems there is no requirement that the decisions of the
ICC only apply as subsidiary means.
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XA WTO . MK (Srimff i fE)  (Dispute Settlement
Understanding) U5 3.2 %k, &, KT FumfEdlie . LxHAM L
YRHURE TR AS BE 8% B N 8 & /> WO Wl T 8 BRI A LS5 e —
FOCSURBE TRV, RARN RN eI E R i ae, JF HAhA]
PV BE S X AT R B A AW 1, TR LRIk RG] . -
EAEN—AHN A S s B, & KA _EYRPLA A BE 58 20 2 5 1)
W, FHABATE 21 R CART R 24, R $ 12 DR 2451 i i ] LAGI S —
Pl e gy, 13

BBV T i) AR R BAT A 4 (actual precedence) 2 [8] ) A28 314
JEAE, PR AR PRg N Y ORE S R BRI E S AR S 5 A% WTO
erp, PPOAESH TR AL, RN HAR S NEBOR B B M YR
PR BT N 24 /R 9 WTO VBRI T a4 5% . %9

KT GPA, A DIFZREIZEEMNETH GPA B KH——7E WTO HOLZ
A A 3 GPA. MO IX B8 4 5T GPA Z 491 o A MR M BT O A sl BSR4
A X SRR N B A VA . ME WTO 2 e, U =ik T AT

135 See statement in Japan — Alcoholic Beverages I, WT/DS8/AB/R, WT/DS10/AB/R and
WT/DS11/AB/R, report of the Appellate Body on 4 October 1996, page 14. See also L.
Nielsen (2007). The WTO, Animals and PPMs. Martinus Nijhoff Publishers, Leiden/Boston,
pp. 115-123.
37 See most notably the statement by the Panel in US — Stainless Steel (Mexico),
WT/DS344/R, report of the Panel on 20 December 2007, paras 7.115-7.140, where the Panel
explicitly stated that it would not follow the line of reasoning developed by the Appellate
Body in previous cases. The Panel report was, as expected, overruled by the Appellate Body,
US — Stainless Steel (Mexico), WT/DS344/AB/R, report of the Appellate Body on 30 April
2008; see in particular para. 162. This case demonstrates one major problem in the WTO
judicial system; the guidelines for Panels and Appellate Body are not clear and have
contradictory elements as Panels and Appellate Body must not make binding interpretations
in future cases but at the same time has to ensure the predictability in the WTO system. See
Martti Koskenniemi’s interesting and excellent discussion about the argumentation in public
international law as a contrast between normativity, i.e. distances from state power, and
concreteness, i.e. distances from natural morality. See Martti Koskenniemi (2005). From
Apology to Utopia. Cambridge University Press (Cambridge).
138 See J. Greenwald (2003). WTO Dispute Settlement: An Exercise in Trade Law
Legislation?. Journal of International Trade Law 6 (1): 117 et seq., and D. K. Tarullo (2003).
Paved with good intentions: the dynamic effects of WTO review of anti-dumping action.
World Trade Review 2 (3): 379. Apparently also M. Matsushita, T. H. Schoenbaum & P. C.
Mavroidis (2006). The World Trade Organization — Law, Practice, and Policy. 2nd edn
(Oxford: Oxford University Press), 908-910.
139 See for example R. Bhala (2005). Modern GATT Law — A Treatise on the General
Agreement on Tariffs and Trade, (London, Sweet & Maxwell), pp. xvii-xviii
10 EEC — Value-Added Tax (VAT) and Threshold, BISD 315/247, report of the Panel on 16
May 1984; US — Procurement of a Sonar Mapping System, GPR.DS1/R, report of the Panel
on 23 April 1992; Norway — Tendering Procedures on Trondheim Toll Ring Project, BISD
405/319), report of the panel on 28 April 1992.
1 See statement in Japan — Alcoholic Beverages I, WT/DS8/AB/R, WT/DS10/AB/R and
WT/DS11/AB/R, report of the Appellate Body on 4 October 1996, page 14.
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GPA 53 . FA PR EBIE MR ERIT ZARF . “HA——RiiE 2K
W ge M2 AR AR SO oW ER B (M B3 3 TR E M RS, BREIAA
KBS T AR AN ST BRI RN . H AR X B 17— I A
RIS, FI R @ T Rl WHE L ERE R ', B
AH A 00580 32 7 36 [ i e 1 2 PR P R0 U R B4t 7 s 3 ks 2 1 RO R U
DRI D9 B % 1 FE M 1K) SEAR A S VR AR AT -5 401480 A 7o 52 4 DK PR £ L 7 Ak Ry
TEWNEiRSs . AEIX—RBIH ST LKA, HREFREMENTEREZL
FAHR AR, ARt XPCERGBH TR, JakizxRieRA& 1L 1. “HhiER
MG ME—— AN AR T R K@Y GPA . %W K B EZ GPA
TR RBUR SR 1R Lo 0

FEIXLEPHIE I |, A TR N RG A 4H[F] PPPs A7 I GPA.

3. GPA

3.1 38

GPA #{HLFEAE WTO Phe & LS B F 4 Hho GPA U H AT
EEHAZR ). GPA FEANIEHARE WTO R% 7 E SRR X 5. ¥ GPA
F] 40 AR B Z RIBUR R IWAT 9. (£ GPA X T i HiAth 23 4~ wTO
AR E & GPA MR E I S . “AEIX 23 MUIERE 2 4b, EFH 9 4~ WTO
F 03 H AT IEAEEAT R TINA GPA BRA . 53X 9 ANE SR IEAE HEAT R
N GPA IR AN A AT B34, W3R JEME0, B Mt i g Wiz i)

42" Japan — Procurement of a Navigation Satellite, WT/DS73, no report issued.

3 Notification of Mutually-Agreed Solution, WT/DS73/5 of 3 March 1998.
4 US — Procurement, WT/DS88 and WT/DS95, no report issued.
45 Korea — Procurement, WT/DS163/R, report of the Panel on 1 May 2000.
146 gee more in section 0.
M7 Art. 11.3 of the WTO Agreement.
%8 Those WTO Members are: Albania, Argentina, Armenia, Australia, Bahrain, Cameroon,
Chile, China, Colombia, Croatia, Georgia, India, Jordan, the Kyrgyz Republic, Moldova,
Mongolia, New Zealand, Oman, Panama, Sri Lanka, Chinese Taipei and Turkey.
9 Those 9 WTO members are: Albania, China, Georgia, Jordan, the Kyrgyz Republic,
Moldova, Oman, Panama and Chinese Taipei.
%0 Report of the Working Part on the Accession of Armenia, WT/ACC/ARM/23 of 26
November 2002, para. 153; cf. Decision of Accession of Armenia of 10 December 2002,
WT/L/506 of 17 December 2002, Part 1.2.
51 Report of the Working Party on the Accession of Croatia, WT/ACC/HRV/59 of 29 June
2000, para. 156 and para. 225; cf. Decision of the Accession of Croatia of 17 July 2000,
WT/ACC/HRV/60 of 3 August 2000; cf. Protocol of the Accession of Croatia,
WT/ACC/HRV/61 of 19 September 2000, Part 1.2.
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HAFILAE (FYROM) ™20 529530 FIVDRER i AA P48 5 B # e Hom N
WTO B SN TR EIA GPA [15% 3.

BRI REXT GPA IR SR A ARE P P A BRI 6 — SR AN B o B e B
g, ik GPA I H AR AN — MR BRI, FL, ik GPA VB E]. =,
R ETE — A A SR RENS 52 (07 fh SR . BB DY, TR AR IHE AR
PRRERY . BRIl BHEDY PPPIEFRIEE N AIARIE. N, W T AR
ibnttE e B, KRR R KB, 1A bR STAF AR b k0 ) R AT o

3.2 HinARE N

7 WTO %0k F A — 50, GPA T 2 uF AR L B AR, JF LG
SR L i 3 TR T 50 5 A AR B BN . R T B 2R T &
I FReR G, GPA 50 T-HIBE S BUR KA X i VAP L
FSRBMEYIRE . 534k, GPA DLy R I i B It HUR B Rk L A g
RERR I 2 R (LN ELRR, B A7 BRSO ot P o 724 % 1 31 HL ot R
FE. RLVERIS 5 7 oK.

GPA 1] R PR BLTE F ik GPA B JSU . i3 U0 2 Sk SR . PR
PRSI 375 W0 5 DA B R B o S O R 2

3.2.1 JRBALIR I

£ WTO ISR, AFBHLENRZH 5 MEN T IR [ B A728 J5 0 AH
KEL) o TE GPA N I-AAELENT HEJR U a5 o, Rk G0 A5 FH “MFN” IX — R
o TEMLRA LRI ) A58 4 i, AR A0 ) & okt . A4
T B 2 AR B AR I ) — g2 DA A GPA T s 2B [ R . R — B4
FE IR 1 ] PR A a8 S

GPA [ 3(1)(b)ZE3R GPA 1% i1 B AN ELNS >k 5 HE—pl it B i 6249 i
25 FIHE R B AR IR TR B S /b — AN B B R 5. e 55 A4 27 1 4+
iH. 7 GPA SUAH, FHEA KL MFN 57, R H i) F 2 52 [/ MFN

152 Report of the Working Part on the Accession of the Former Yugoslav Republic of
Macedonia, WT/ACC/807/27 of 26 September 2002, para. 177 and para. 255; cf. Decision of
Accession of the Former Yugoslav Republic of Macedonia of 15 October 2002, WT/L/494 of
18 October 2002, Part. 1.2.
153 Report of the Working Party on the Accession of Mongolia, WT/ACC/MNG/9 of 27 June
1996, para. 59 and para. 61; cf. Decision of Accession of Mongolia of 18 July 1996,
WT/ACC/MNG/10 of 25 July 1996; cf. Protocol of the Accession of Mongolia,
WT/ACC/MNG/11 of 25 July 1996, Part. I.2.
154 Report of the Working Party on the Accession of the Kingdom of Saudi Arabia,
WT/ACC/SAU/61 of 1 November 2005, para. 231 and para. 315; cf. Decision of Accession of
the Kingdom of Saudi Arabia of 11 November 2005, WT/L/627 of 11 November 2005, Part.
1.2.
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WA Z AL A4b . — B MEN JEU[E] GPA A1 FIARALL IR E HY X ) 22
KefET GPA Tl (1 SEAR AN SL W Ky B2 2 T EL AR, i il GPA
a8 57 [ AE L4 B 3 P Vi B A HE SR A BE S A 3 LR PRI 2 I Y GPA il A
25 A F RS o, ISR 0 AR GPA s ot E, s
R PR e 1) AR SR 28 0 R BURF SEAR IR R BEAT BRI, GPA (YRI5
ARG, R GPA BUGE FH A I HAt GPA H R 61

A5G MEN JRIUAR TS =8 A3 7 e T 5 B Ak pk 2 T A AR 85
MR T GPA R 53 [E VEH A, AN AE HAR R AR GPA /& 51 [ [¥) WTO ik
S GIURHTINIE R 2> 3 24 JR 280N K 1 P 22 M 56 1] ) £ A1 B A S i
B, (B SRVFBOINIEON K PE 22 A Se [ 17 A2 BB R 25 ok B 5381
—NE GPA 3 b [ ) AR LR pe SE OV R RO . QAT PTIER,  R] A T2
75 GATT 1994 1) MFN JRIUE F T e M BURRIE, thalt &t FEBURK
TEEIRITEIE T, 27 MFN JRINReRg4oE M T-4F GPA B H . 7SR
XA IR R, JFEARFFeEGE RS ARRER. PORE
nl, ERKM—SZ, RKTREH GATS F1i MFN JE 2 ANIE T BU R
WA . i t, A GPA & HI T BURRIAIR 55 HIAT N o A~ JRSAREE L — T
LAIR S5 R B PPP I, XMPIRST IR T GATS HITHESE I N, (HZBUM )
XMATARARZ GATS ) MFEN JEU U AR EE 1, BRI 3L SEARRERS X GPA (1Y
S 70 ] S5 it LG FE At WTO iz 5% [ FEAR R R AR 0

AEBALE I 53 ob— TR SN T GPA 5 3(2)(a) . AFEsik
WAZIANBE A X 2 3 1) — AN N R LR 55 40— 24 3 (30 87 pe SRR IO A, 24
Ja — N R AR SRR S B R T B AV B A E R R A .
i, BURECR AT BEM A T 5 AR X PPP I, X EEAM s A 6 [ N
F ST AR P L B ) 4 S0 B S e e s T S FeVE I N BB T 4t
N KS 5HbR. X REE GPA TR .

GPA [ 3(2)(b) 2 5 » U0 SR S5 7= st R 7= ot ) A 7= [ 52 GPA 11
B, FESEARAN AT DL TSR A 1 B Bl 55 04 A = T i s A A Hb A 8
o X— B TE 1.3.4.2 5350 3E4T )ik .

3.2.2 EHRFHEEN

GPA HI58 3(1)(@)F BN T E RAFEFE N . GPA % E AT PLZS Tk H
FAR RS 3 7= S AR SS B s LN AR T 45 T A [ 72 . IR SS FNBE B 7 1)
il .

1% See also C. Bovis (2006). The New Public Procurement Regime: A Different Perspective
on the Integration of Public Markets of the European Union . European Public Law, vol. 12.,
no. 1, 73-109 at p. 104. See more in section 4&5iR! RILH5| FHIE. .

156 See above in section 45iR! RIRIIG| FHE. .
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WE L > PPP I H 1) A SESCARASBENS TR AN LRI TS24 107 dh
AL T A ISR P E

(] HE B T DU RN ] B A IE S U — 4, GPA AN FU VR FESARTE AL B 7 5%
MR AR EUHE N RS . P AR S O R, B TR VEAR AR T & TR it
s FoREGE % REAME . PTRMESE AR GPA R ML R B A [ &
FARVFA . BEHEER . counter-trade BCE FANESK, H SRS 24 & fE Bk
HACHEK PP R . P ORI, EREE R MR AKIEE
FITEIE N ikt e eMEr) .

3.2.3 X ARBHERXKRRMNERRFIE

55 5 2K 8 R TXF IR v TR ORI e AN 532K 1R S AR o R U R 22 S L) g
Fake H5 (1) FME T Hbr: RIEERBLHGEEFEBRREPEK. L
Hot AN REE FZ AR BB 5 /oK. R RN IR T 50 T &
A R SRR e AN T8 [ 3PS s ik i BRI e IR ALl . oA g T
AU SR 1077 M P SCRFA5 D5 T PR 75 5K, e X3 1) B s TR 8 e v B X
B} 2 HER B A5 B R R o 2R Je B N AN R [ SN GPA 1]
WA RE L2055 8 B L8 H AR

FE ) 58 A& FH 2 M BUR RIW RVETE . IERUNAEFPIN, GPA A IK [ 5
N2 R 12 N e AN TR S R R, AR T i A ik [ PR R R ] s AT
X LG LR G AT AL I 22 58 IR AR B o %I — HUA SR 1k M Je v [ %
AR AN BR [ ZXiE A . X — NI R B S E XN AR K&
I S A 3R SR N 2 45 oKk B R R R B S SRR AR L AL TR B
TR S (AL L e ) R R A3

55 S(4)FMAE, R b B 5XR] R 2 I8 I OA HERRR B RO AR 3 T U5
THREEG NI A sefh . SRR SS . B 2 e ILoC T IR 1.3.3
. RUE GPA BYRE IS E N 2475 FE 3 EIA H s, EIXRPHRER 2B
R GPA Bt [H 2 Ta] A L WM. [FIRE, GPA FUVF A& [ XA A KIE
[ KA GPA B FMCERRAZ oG GPA Pl ot 1 SRR il 1 A7

Kb E 2R AT DA RAMEE A5 e o 3 il A s e e m R AR R WS K

Hr#r, £ 5RENHERHEESRET——MAZEE R TirfE. 8T T
SRAME, R v [ 50 2l FL 3 FH I S AR AT 1R . 1

7 Art. XVI.1 of the GPA.
158 Eootnote re Art. XVI.1 of the GPA.
159 Art. XVI.2 of the GPA.
160 Art. V.2 of the GPA.
161 Art. V.5 of the GPA.
162 Art. XV1.2 of the GPA.
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Xt R Je ) ORI e AN 8 TR o) R PR RS BER R 22 9 R 5 2 A AR —
LEANIE HE N2 S AP 3T :

o 1E WTO HIEEEEZK T HALFLEE N KR B R AR IEE K E
Yo GPA L AELIEH At A — MR ETEREE Z2 - MRIEEXK.
JAEMH, —A> GPA B i B an %A R HoAth GPA 1 A8 i [ (2 iR [ 1T g
AEEAEEE SRS AREFEER I ZHEF—SBUE R4 H
A H A ENKERERN . KBRS ERMER 2 X, HAOTHRA
RIKEFBAT T HE. O

o U RHAKIEE K A B A SLHV AR e 7, o E R A
(1451 4b o

o GPA UM 5 2k HIRIB 70 5. FEAAEFUNTEIE T, REHE
T A R RO S T [ KB AT ST, R SR A N R A A
RIS, JCHRAMK HbsAFE.

N R A I )R e AN 3 TR A R )R SR RITAT 22 931) BR) 2 e 80 A 4
K B R M A KIEE K7 AW G 71, AEBIE, Warprik, w6
WTO 7 A 1 55 28 [ PR HLR £ e f i 1 SR e AN B8 B X R4Sl PPPs B
DA it BE B B0 (1% Je 25 o [RDEE T2 75 GPA B 5% [ AR 4 il ok EH AR
J 53 (RS L B NI X PPPs AR BT, [ADY GPA HE T BE S X IX eIt v 7
PRALSE S AR A e . 1

3.2.4 ZHE

3% W FE SR WUR R i — AN O BA] . — 71, 3% B FE B DR AN [ 4 7 i
AR 55 P 7 o o T AE B BURF R I B0 1 g, DALE A SRS o g i ) 7
fho PRI, SEBHERRS V2 S A . 07, i AR B R
ONFRSEARANE AL L 7 22 1) 3 RS i ey B S . DRI, o D B2 PR 17 2 IR )
%365 [ (1R AT e P A U D ) T RE A

GPA [Al HLAAAT fhll FE R &5 1 VF 22 JROwkaZs W 2 J DU (R R« Gy e i » GPA
38 5 PR 6 255 SRR SR M2 G0 B N AR Bl o DRI IX e AR 2 2
FARE) GPA B E JT T ##. 34k, 58 19 5545 GPA G EIFE N 1 A2 b o

193 See United Nations Conference on Trade and Development (UNCTAD);
http://www.unctad.org/
154" See Panel practice in the anti-dumping area, US — Steel Plate, WT/DS206/R, report of the
panel on 28 June 2002, para. 7.110. Compared to the GPA, the question is whether the GPA is
clear in defining any obligations on developed countries. See also panel in EC — Tube or Pipe
Fitting, WT/DS219/R, report of the panel on 7 March 2003, para. 7.68.
1% The GPA has been criticized for not being appropriate to developing and least-developed
countries. See for example V. Guimaraes De Lima e Silva (2008). The revision of the WTO
Agreement on Government Procurement: to what extent might it contribute to the expansion
of current membership? Public Procurement Law Review, 2, 61-98, at pp. 68-81.
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W EEANSR LR L E A GPA Vi A (FRIW I GEvH Kt , IF HAF— 1> GPA Jil
AR T oA GPA 8 5 [ 472 {1 5% T3 i Vi TRl PAY F) SR 045 S A LAt
MR TERER. G, RREFEERTIRERSMEIs. 1

B4k, GPA fRAIE 158 T EBUR RIS ] LLE FH (1 38 B AL Fr e
AN SR G ey 5 R0 LR B SRR 58 TR W & AR 7 55 5 2
SE o

3.3 EHVEHE

— MM S, GPA T TATA R Y. RTIRSM LIRS, GPA
AT Z FIBRH], DR AT FH R &% 1] HH A7 B ik 55 10 AR 55 A0 TR
%5 . BbAh, GPA B ELIR P& R A Rk O E e i B A4 3 i T IR, 5
HLAE R AR R 43 ) b ok s MR S S AR N 24 90N GPA F3E FH YE

X TR I 55 P R 1) A 1 ol 5 L VR i SEAAR ) T D o T IR P A
L FF A PEFAL (SDR) KAiT&, Fpalfesbie — Moo, Hio. 98
M TEX PUFF BT MALRH — 88 1. SDR & T X VUFh B2 i 4 b 05 i i A
AR, PASEIuhRfir. SDR AARGESR: H IURNDT M AVE R 4% . SDR
AIEE PRI MHESHN AIMP) FEFLZ T, " GPA W56 Y6l A ) St
VCRIEIIAE AME T T TR, WITE GPA IRE FIVE R 2 . **°

GPA GLfEI S IX LU IR AP 5% 1. FEFT 5% 1 AR RS B 1 2051
HHEM . M| /& GPA AT 3B ps 5y, I HHBEBETE WTO [
Wk E3RAT . YOI BEE 5 AN ALE T

3.3.1 MifR: IR, Stk BRI TREMRS

B> GPA BT E B = 1 1 5 AN KT GPA i i iR S A v
[, PAK GPA FTiefi o B BT VIAT i 55 B0 T TA

BEPE 1AL T GPA 2 NI SRBURFSEAR . Bilnsi E7E GPA Z FHIN T
VP2 P RBUR AR, JF HAERE 1 AR SR T THEO € 2 130,000 $&FAL -
PRI, A2 R O3 A0 50 B A ) P SR UG SEAR RO R CR I, s ] - 3
H SR H RN E A 130,000 SDR &k 2 FHILLAmS WiEFH GPA.
Ban, AL 5 [ i R BN AL vt H W Sk Be ), IR HBL 1 PP,
W2 GPA i FH T 1 24k o

1% Art. X1X.4 of the GPA.
187 See more information about SDR on the web-page of the International Monetary Fund:
http://www.imf.org/external/np/exr/facts/sdr.htm.
%% GPA, Art. 1.4,
99 GPA, Art. XXIV.12.
170" See http://www.wto.orglenglish/tratop_e/gproc_e/appendices_e.htm.
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B 2 BE TN GPA Z N IIRE HH REUFSEAR . B, wE%] 7 IX
FE—ANSARTE B, Bl R E AL IX EURF (Seoul Metropolitan) , - H %
IR THEA A 200,000 SDR.

B 3 FHALE T GPA I F A HoAd se A . DA E o), w8 BRI K
EHE A A 7] (Korea Highway Corporation) 5\ T GPA I Jritf i 148 22 52
RENE R 2. RIGTRYIET M4 450,000 SDR

BiA 4 TR AL T GPA Il dR B ARSS « B4 kA E AR RE S 41— 10 & B Y
AR S5IR o RN R O3 TR A3 AR 23 ) T AR RN A1) 28 el R i AR A 25 . 4B
an, i E A GPA P o i AR 55 T BRI T — I B A28 L. i L AN
T HeAt IR 55 HRHEBRAE T GPA Z 8k RILE, A SRAEMIF 1,2 B3 3 il
B SEARZENT 10k T IUEE 2 TR SS 1) PPP T H ,  IMT3X 28 A 55 34
BRI E T AR 4 vh, I8 A SEAAR L ATETE GPA IR .

B 5 BLFE T RS GPA AR 25 H BTk a5 1) TR IR SS Bis B ol
B E 29N\ GPA I FYE [l X SRR A5 il e 1 — MR IS 485 . bk, K
P e T SEARE TS N GPA FTifi g 1 S siAR (B 1)« IRrp szl (R
2) . B R AL SR AN SR CBHE 3) T AN E IR . X
JLER AR 5 TAREARSS I T M4 /2 5,000,000 SDR, X Tk 2% b YL B RF
SEART & 1R /2 15,000,000 SDR,  Ff H&XF T FTAG 1R A% AR 45 1
M sEART & T IHE /& 15,000,000SDR .

GPA P 2 AN [ Bl AN [R) ) SEAARTE B — — B> GPA B2 B 5N A4
1,2 B 3 HHSEAR, FEHE L EAE S RIEE N o L5 BRI A s
KB TIXR— . R, FEE TR ARSI =& e 5 E
I GPA H R ISARTE 2 N o i [ BUR 7E R v Rl e . B IR H JBUR
SEARELFE L BRI . Rl b7 AT B 2 DL A OR i P I EURT 2.
Z1y%)  (the Government Organization Act of the Republic of Korea) " FT
B EI BN . 7R Wk, L KA IR A AR T B B A SR 1
AR EUA BRI, R T RER K. T

BN I 1 BT ik 55 19 BT 1 AR SS A TR Ak 55 — — Jo 18 8 1ok AR 4 B
TH I METE R4 ) — —AE L 4 AP 5 A g e IR “WTO IR &SEK81] 43
KiE . (WTO Service Sectoral Classification list) "#E{T4r2. V4% — R4 %)
AEBRGS A B RmS . plan b a8 RS EF RSN
“6.8”. B, WTO 3R ARG KB “HR= MK (CPO) R4, X
— ARG BA E G B e T IR FIR S I E bR 2Rk &R . 12 cpCc
Eb WTO B RS 5 N1EGH . E IHAR ) CPC &4 “hi sl b B AR SS” 10 25 m 5

"1 Korea — Procurement, WT/DS163/R, report of the Panel on 1 May 2000, paras. 7.14-7.83.
172 Services Sectoral Classification List, Note by the Secretariat, MTN.GNS/W/120 of 10
July 1991.
173" See for more information about CPC on http://unstats.un.org/unsd/class/default.asp
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N“9402” . fFAEMNEFRAGN B2 —1ET B2 “WTO Rk
T I S AR E N GPA A B B ER AN K4 CPC A RE i 58T . WTO &R
S TR T s K 1) cPC 2 Ik P cpc, Y74

—L GPA AR E I S R BIAS RG, LB WTO RGEAE K LL i
N RENS TS 28 Mo g W TR S AE CPC WP AME—8RSS,  WTO REieKix
FAR SR o3 A AR 55 . lan, EESSERLIXFT RS . £ WTO &
GANBENE AT E AR IR S5 B, R a1 BN R . CPC R &Ge. Bl H A,
HAEHE 4 S T EFYNEERS, HRENEEK CPC 'S 874,
Ja, AR E, B, AR CPC iR R, TP

3.3.2 B&E

BT A2 A, S VB AR T GPA B E S &E, B R
GPA [ANT] 43 B A . VORI I T GPA I H B s E —— 9 H.
J& MEN JE U 5] b ——8 5 6 GPA Rl G IR SR . B, 4n EJriR,
7E H A IR % S BURFSEAR T RIS FE R GPA FRANSKT I K A 4% b
P& A, R LR GPA HUUEH T BT 10 HAh GPA Al R [ IX 2 YRT HA
LS BER R E . B NRAE, EEMSAE. ERERR&EF
ST TREARSS T 5, i [ AL N 7 GPA AN T FH Ak 2 1 3 Hr ) sz
Fr3E471¥) 15,000,000 SDR VL LRI % HAD GPA Al R ETI 5, A 2
AP 3 B ) sS4k B B A 1T THE4 9 5,000,000 SDR . [F]AE T T 5 [ i 5 h7
GPA i it 6 [E A L BURFSAR (PR 1) BTHEAT B9 CREAR S5 ORI . IR it
LRSS KT 5, FES T 7 HAR R R E bR & E TS 4 A

J\%o

AR — TR FER M RAR T T IRE O, B 2RI R 55 B TRE AR 55
FFARBIZEAENAEF, A GPA —AEH K.

3.3.3 tHERKME

GPA 155 2 5 N A LRI E A R E M E TR . BEET
e B I SR IE T A U BT VAT A S RO AR T TR O 7K 1 33k T A
GPA WIEH, MM RN 3R F] . GPA fEH —AMEIFEH 23], GPA
B SR E S T e T I BUR & F . VIR, s, R
5 [ b L BURF SEARAR N, — AN R TF A AR S PP, I HAPAN & RINE

"% See the provisional CPC on http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1.
> See the Annex 4 of the EU.
8 Art. XXIV.12 of the GPA.
Y7 Art. 11.1,Footnote 2.
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1L 7 130,000 SDR—— X J2& 3 [E] X T+ H SR URF SEAAR R I AR 25 ) TR AT, TR
LG EE R GPA F), 178

YH BN 28 S AL BRI S IEAE N, B2 E. . e LA
Bo ERXFHEMMER TR, A DA gel S FEASOMME ) 77 2
SRINIE GPA [R5 , 51 ansd it 73 1A ) 75 oK Bl A A e Ho At R e GPA 1177
ﬁo 179

WER IR ZRAZ T — DU ERE R, 8 S F o JLAS o 1%
T AR GPA 55 2(4)(a) A (b) A E KA R . SEAA b Zi A FeAth
FAUE R ) SEFRUHE M C 242 T & R 1 224 & R SE PR E e £ — A
YERNTFE R A . (choose between finding a basis from the actual value in
other contracts that are both similar and recurring like the one offered for the
procurement. ) X L8 HAR G [F] B 24 JE B GNN BT — WP IBUF RS Bl 2 420 1A
B 12 A H I RREEZ N, iR ATRE, RIS EITILE R 12 4 H
A o B B A A T TR U AR AL, B AR AR R I — AN A B B B
TEE IRGR2) 2 Ja 1 12 N H IR B B4 & [R] (1 PEAS (8 0 4l

B 2(4) A B VO MRS vk RS fE & B, {E 2 B B i
F2 (4 FETIERTE, W2 T, STAREERE M X P A4l 7y
LN AR T . WTREAAAE I — N R, Rk, sk A A
RN S A= HoAth & [R5 T 508 VA A 224 HoAth & [BAE NVEAh B SRR, 40
PR & RIRAME? FIFE, NS SORER MR- VP50 JR A R B AU AR
HETHA—DEF; i “contracts” 2255 2(4)(a)f(b) T I E HE R, *°

5 2(5) 2R AT . AW B JE AR B sl i 55 & A, B IRy
FIBLEMMERI G R XL, Al A AR 22 -
“(a) XFEMERE, WHMRETEEDST 12407, WG
Bt A B R A 28U N ) 5 RS O, sl R L 12 M H
fiti A SR O RS AT TR EAE A B & RS ME . (b)X T IIERAS
HE MG TR, MG EaRN N H JEATLS 48 B, "

Ht—BHE, WRAARTEER, s (b) T L 5E AOAG (BT i

3.4 77 i BESRAN F AR PR A

GPA FHXS 2 LSRR 07 i iR B B R AT N 1 BR . B, 2
SR REESK PPP (02 5T REAM HIZE AR € AR 77 o AERTSC R

178 See US, Appendix I, annex 1.

9 Art. 1.2 and Art. 11.3.

'8 That would follow from the textual interpretation.
8L Art 115 of the GPA.
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fllea s 2Ind, 7 5 E R AR AEAMERIRAE L. B 17X AMERY
BRI LA, 507 i PR 22 3R P BIR 1) 3 A B K 53 A JAR A T 7 3 (1 B i -2
F.

o BRI WR—DRILLARE b e R dh, Wi %F
SETIRRI " dt o ARG SARBAM RN o IR 25 7 A sk —MEH L
Wi PR R g I, AR S VAR AE T AR B9 3 SR IEAT I PPP RS

o JEPEHIRN: ALK EA I H S AL T i R EAT PPP
NS 57 IEAEAE FH I e 677 b rP L8 T 2 S S A B e AR AT 7 e fh
BRI 7 B R o I, 2B 3 R B AR 7 R A AR AT AR T S A
B o RS 2R RS 5% ] PR 3R SR i — PR e, B b 7 A P AR
PR E B . R T ISR T 75 RE WS 1H 48 T AL L R 4R O AR R ATRL
.

P2 SRR 74 IR AN BRI AR KIS AR 7 s R

3.4.1 FARFAE

GPA 55 6 S5 I T FRBIAS o 122 A0E T, A FESEAK B it n 1 5% 45
AR 0 IE 75 SR AN T HE 24K A FL SR RE e 8 78 10 4k B i 5l 38 2
Al X R AFAE R 238 ) SEAR AL BEAT SR O RE RS o 82 N R 40 i i X A~
T o

3.4.1.1 FARIA

WRIZIRE —BOC T HARMM M e, Wi, Mhfe. LefRE.
g KRB, B3, WEMPRZE, s &4~ L2 &L R sk
FIE A VP B R T A I B R SERARBUAS i « R FH B S it A 75 BAXT
[ PR 52 75 i AN e B RS A B ), A=A RO . Kk, tvre
LSRG B F RIS, 51 an B SR AR S R I8 B RE E 1 E AR, (AT
NI EBAS RN T X T S i AN A L P, B P2 AR X R R SR . “AS
WEFFERS (unnecessary obstacles) "X — i {R{ESRF . XA HERE/NE
AR : RS, FiRBSTRES N & Ikt . fl, AT
PAT R g PR EEOR, A SRSTAR RS EIR 2 i B Ul B B B R R A 2L 2 R
FrfEEE S . 18

F6 (2) FW LB EARBMS T E R . FARM N Y, & 20, K
PEVERE T AR T BCE IR TR RRIE ,  F HLERBURS N 24 25 T [ brbnife, 1)
WA E FRArEA L (1SO) B R BIARHE. WA E BRbrAEAFER, R
FIAE N 225 T B REARVER, BN 1 B bR AL B A2 BRI .

182 See for a thorough examination S. Arrowsmith (2003). Government Procurement in the
WTO. Kluwer Law International (The Hague), pp. 312-317
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PRIV ASESEAR B R B SRR BRI Witsm e, A
PRI AR BRRERT s 456 (3) ARe ML, U P 7N 2
USRS A 5 MR 0 T R (RO EESR AR BRSO
HHISE TR, AR AR VAT

3.4.1.2 STHEARMARHIE L

T PPP BB 2 tt, A SLSAR T B2 [a) 9 78 B A B P A1 SR 2 i LA
FSAT BRI AL SEAR R R . FESE DU s i AT ELHE 2, BRI 54+
PEXF U 0 5 SUORAE A e 5 28 1) e HE b SEEGT RVE TR ELSR . GPA T2 6(4)
XX PR EREIN 7RSI . HHE, WRESSHHR RS, AR Y
F-3R B B S A N R A B A% R L R 28 HARE E SR I BT e B i . —
“nE] (firm) 7IEAETTREF HABFTE X PP AR A s AR —HF, &
7& PPP T E R s . R antk, R ASHERR w4, IS4 n] DUME
R

X SE 4 R sR A BRE G 7 AEBERAI . 28 6(4) 3K M 7EE
EALEL ) 5 R b, WU, ASESEAAREAE AU E A FA N AL R 7
ARAESR AR, T A2 N 2 8 S DR O T I E R AR RIS I i SR IR i
S 3 25 R I A AR B BOAREAE R U o SR A e SR 2 TER 3 R
Bk, I HAE M PPP HARAI A NS 5T AMEREW, W—>
PENRS, WHEERSE 3 %%, AR MIICIAHERR S 17 AR & . —
ANATREM T A2 I Fr A RN i A T 80, FFEHH B — kT PPP I
SR BAR IR T R g . B, R AR K PPP I —
TEAERL N AL I R R DT SR 1), 72 b R R BAS AS R A% A2 HE U L I
AT o RRAEDATII TS T, BRI B Y L —Fh o7 A
H: HABMLRN R (other suppliers) BEBGEEI —Fh 542 HH B HIHERN RS (the
advising supplier) A= AL = i o

AR A SE SR TEAE (NI T AMIE SR B, JLAE T IR P O 2R
M 8 7 b 3RAT R L 2815 B RE B 1 DR AN Ho At AL B P A58, IE QD GPA
55 19(4) AR T RLE o F A L SR PUE ATEAE BB R AL IR AT 45 B R4
M. A8, REER, GIUEL AL, W ZRANHE S A H A 7 L At
M. B, B Lo SO B S F ORI, 23R A
RS ORFF P AT IS S AR R 1o B, 7= S PTAT RS PE, Bl i A3k
SCAAPIT 5 B A B o A, DR RN AT BE B R L3 GPA &
GG 5

55 6(4)FIER 2 FLSLAR S 5 [ VEAE (I L 7 22 B0 135 PR S P AP PR A
XA 1A E A FLSEARAE PPP T R 2R 5 T B R KM T e, fWRiX
ANE T B 4 R AN BE 0 ) AR 7 A (4 L e 45 R
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B 70k AT 75 1A B B A TSRS BR ARSI R ) 7, ANIE 256 6 2% =2
RV A LSRR Bt S5 BRFRAE T S F O AT &0 . Flan, 76 PPPs
FIEIE TR, fE7E%E S PPP S5HA I ZURB T H i, X LeERE 1T~ FLsL
RRAN S 53 2 1 N L S2 R IR ) 5 SRIG 2B 3 v 2 kAT e . 28
6 ZRIIFRE R BRI, XIEEE GPA HIRHAIE Z IR H FA A T8
BRI A & H A g, REmk, 5 64) RN T
“specifications(FUA&)” , 1M 7E 5 6 S A 1O 25 2 30 #H 21 1 2 “technical
specifications  (FIARFME) 7o T 6(4) KM ELHIE, 7 LLEKSE
6(4)zK HH T dia 1) “specifications” I & SCEL T-28 6(1)FH(2)ak HH IS o Wik
GPA LA HL % A8 EAE ZE 6(4) Ak PR il P A A ¥ A% “technical
specifications”, A4 HE NEE 6(4)3KH . NEXNAET S, 25 6(4)
W R HE OO T HA I RS, AR AE S 6(1)F1(2)50 H BTk A 1)

“technical specifications”.

3.4.2 JEFEHLER N

GPA (L2554 25 R 1 st — i &, JaU U K i B2
PR R R P R ) E AR R WTO RIERL R Z A BR 5, (AR IE 2 AF
FEA —Se il AMEAT WTO B [ AT DK Fofth [ 500 7 i D B 22, 81 40 A
FEABUS AN 7= AT AN S AR AR 5o 12

B 1 LA I 51 5 BT 1) s Y B0 S SRR U LA, GPA i B3 B AN B 24
A A 2R T BUR R A S HA N - GPA i 53 AN 7 24 i A [R] 1 3
MNTR) 8 6 [ i 0 I (A [ 7 i B IR 55 ) P P 10 Ji = S R

— RIS, WTO B ECA @A T — A TAEHRISR UM 5 s )
4 GPA [R5 2 PR R — ARV R A R . 1

3.5 BF
1B EIR, GPA X /A e SRR 7 A1 3 7 2 [A) 5% v i PR ) 1
XL 13 1) H I AE T8 2 e SR 1) R T 14 £ 170 5 78 T il 2 FL S A o8
FHARMM AT K ) @E TS GPA Z FHIRIEFEF L PPP ZZHEH 17
FEXT RAE TR R K . D R Z 4R GPA AT RVFIIFEST o

3.5.1 KRTEFK—BERN

183 See GATT 1994, Art. VI and Art. XVI and the related Agreements; Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade, and Agreement
on Subsidies and Countervailing Duties.
184 See Art. 9 in the Agreement on Rules of Origin.
% Art. V.2 of the GPA.
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GPA NASLAR SR NS 57 Z [BI 4R 21524t 7 =FRET : ATHHRAR
EPEVES AN A R FAAR . B AT AR FE R AR 2 B AEH L)
S BRAEFRFE T —AMEI AL, IF B S B A AR s i . 17

ERFREE T, X=ZMIEFREW S SR A ¥ &R A 7 KRS
1.3.5.1.4 F i

GPA J-¥&H 4 PPPs fR it —EHE NI MFET - GPA FFi% A B i Ab 2 /3 3
SEAR T SR BTV AL Ao RS TR RR SR, 5 G e Rk R ) SR i A BT AR
BRI G HEXT1E . GPA H A BRI AoX — 2, M AETET GPA 2~ &/ TE
X=FFERF 2 NIRAE T 98I RiE M s B R FLE AL, B —AN A T
B BTE T L KRR b S SR e i BB (LN R SR HE . gtk A
TR A TR RSB BT H bk 1E2EHE, RIW 200 6 24 R 5 A1
i, BEMYER— R 2 AR EAFR . 58 NS BhrE 1
BRE B A A B IR ROk, HL LR R B AE RO N R AL 3RS O T
FB 2188 71 FIE I R BRI % 3 o

3.5.1.1 AFFRHERF

GPA HK AT HHARRE 7 LR BT AT IO B ) 6 R R B 4 R SRR AT
Bebr o

1E PPPs HITEIE T, HUEFEFATREARKIE Y. KN PPPs HEFEZ I
BIANFLSAEAINS EE 2 MR RINEE .. S5 MAEN2H, AT
BIFACEAES, RS SRR . ATF R A VA SR
R DB HORTT ST iE. N, AT EBEFUREAES TEES
TERIIKEE R &R, Bltnd) Y pPP(IPPP), 28

3.5.1.2 BB ER

W i IR ARRE 7, A AR A 28 3L S AR (R it L 7 47T A
EBACHR . P 10(1)FKBUE, T ORE RS A RN, 1E 5 R R
GLHIAT REBAT AR — BN RIS 2 3 s i 200 AN e R BB 11 T pAY 4 1 e A
GPA J§ 73 [E| R AL 80 7o oo BEhR & o A SL SR AT DL —Foh AP R B 1Y)
AR S 5B F . POASLSARALT SRR A JEBALA

186 S. Arrowsmith, Government Procurement in the WTO (The Hague: Kluwer Law International, 2003), 181.

87 Art. XV.1 of the GPA.
1% See more in chapter 2.
89 Art. VI1.3(b) of the GPA.
9 Art. X.1 of the GPA.
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H Rk RES 5ENBEAEARNEEN. 28, S5 NEE
FR) B 1 (5 MR I 1) £ FR) 3 5 g T A e R B 1E . ™7

W s IR SRR, A LSRR ARG H — M B BURE Y -

o B, FAEF IEMEFEAEMRT. BERWENBUF SR PP
I LA L BAT SRACBR IR BERE A5 A TR BB AR (4 2 e ) AR 1 28 A s
R RE .. EIX BB SRS R P g W L I X ) H N 7 5 B A% oK
AR, FARHEIEFIAE 1.3.6 B0 iie. PURIGH|E Iz T N3
fitt, 2> I SRS RENS Dol D VPG BEBR IR AT, AER A PPP FE AR 13X — K
RATReRLE .

o UK, B ITEAE M NI RUR A SCVFSRACH S, R EE B R
AR EAT VA

B 10(3)R B SR 8 e SR N 2 J0 VI R R A B A AR TR TR AR AR N
FEHEbR, 1575 e A7 L /B 08 I R R e s B AS B B AL P AT R e A
L SR B % X6 31X PP AT A N R 1) 2 s o DA B ) 3 b A R SR e 1 B e AT
1A Rk

B R R LT L A TR AR IR B NIE S PPP. ¥ B B4 &
B EMEFREEMMENE RS S5 — D e B HEREF, Adt
SEARRE NS B B ON B 20 2 H T B TAE, il pPP.,

JUEt, AR E TR AR R AR T R — X uEE A, Filan
TE G PERT UG — — A FESTARFIE AR AL RE T 2 8] A 1 %) PPP H &8 &2 8 P 1)
HZA . VR A A Rk B 1 el R A E T TR AN Rl R T R A s . A
il 228 B PR A2 P 00 U AE 3 — O T A O R . X — n) @R AR
1.3.5.1.5 FiF i3],

3.5.1.3 BR#BIF

FEAREREF T, AR S BN R EATICR . A IRIEARFE P
RGNS AE SRR T I8 —— 2T R A AR 77 A F DA G e K AT RE R 56
a2 S ] RO SR U AR B R . E GPA HIZE 15(1)3K P55 R
2 1l LUE H A R TS TE .

(@) WA TP B R B R TR, B QR SRS A Bebn A5 5 3
(K1, BT SRR EEA TR, 8Ok B ARG KT A B e JUE 12 sk

91 See S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague), at p. 212.
92 See S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague) at p. 202.
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ISR, AHSA R AER T A 5] A AR X e W) FE AR A i B Sk gt AT S P42
o

(o) 4nXeS F ZIARANE i B (A DR 37 L 1 BRARA S L A3 ORI SG SR A
s FRORER M SE S, 7 i ik 55 A et — e R AN, HAE
£ A B A

(C)FELEXT LG BL T, W A7 SR SRR R BE T R 1 I s 1l 1)
BN ZMITEDL, 77 B 55 AN REIE I 22 TF B £ 1 b A P TR AL 5

(¥ TR PE N A BT, H IAE T OB I B sl ke & B i,
S RIVEBERL . RSTECk E, 0 SR B e A1 S R 18 4 A S SRR
B B 55 AN BT A2 T BUAT 150 4% R 55 ) EL A5 1 25K

(€)— SEMCR IR AT SRAE R TWEFL . SR8 B E BRI TF R A4
& FSAT SR PR I S R B — AN dh BUIRSS . ISR & RS LUBAT
YOIt i BEAT (007 il B IR 55 RO R DA S TR T 585 7 2% 2255 14 SR IE 5

()R AL FEAE S A A [F] 0 1) (B T AR 3 b SO H B T A AR 8 S h 2 3R
M55, BT RIETULRITE B, oA 5E B [ B IR i S 55 i ZE A, 1T
B BRE TR A, R BUNEFUR ST 5 el & R T 0 BE MR, Ha
2O R SEAARE O™ EAME, A7 RS T BRI N SRR 55 (K 5 [R5 T S it
A REFR SR ER . (H2Z, P rssNE R sS & RS MEA S
A R 50%;

(g) th B A SR AL SRADUEE SR 55 P AL ) O BT 2 SRR 55, i TR 554+ 5 K
MEEE 7 R 25 14 (R THRVIEG TR TREIH, HARIMAAER
T AT EGUIRSS B HUE RIEIE R ER Y], R T ISR H RS & [F
AJBE A AT BRI AR 17

(h)E T it 1T LR 7= i

()% T 5 L R B 18] P9 R IR S0l A R 25 R BT RR I o A
B LR i AR LR R P AT A AR AL, BN AT I R S 55
SR AR B B AR FE . A E T IR A A L Bt L T AL HEAT B AR

()X FRe 5 [l 3 7 Bei EEBRSRIE A OGO, R B2 1% S AT E —
B SR N N, Rl ok T AT & B R LN R AF R 5 9 20 L B
BB S IR EE SR A T AORLAE ,  BURR EEFR L S PP R B 2 HEAT PR,
PR et & R 7 L ae ki & .

A IRBISFEP B V2R R A, IR H A BT IR SR 2 A,
A IRBAMEAN RS 2 H WG T pPPs. RE WL, fERL PPP & [ HITT /&
WA, A BRIAbR I R LT v] LS REE o 100, AU 56 15(F)aRALE ,

19 Art. XV.1 of the GPA.
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H AV A S G R IR AR 7, JF B SRSk mT LRI PP (1922 577
BAT R T BIME TREIRSS K& ], X —& R i TREAR 55 A 1
B RG [F R KOF Bl AR 00 R SR R 6 58 il DR A 551 5 A2 15+
b E, JEHPUNERSRE SR, 5758 A G RS AN &
R XE. BAE, BN R B 2 AN B IR & R B 50%.

3.5.1.4 iRH

GPA M5 14 N SLseiRiEd 5 AN SEAR 2 Tt J i ) 1 5 5ok ¢
R BERTARE SR AL T RTRE . IR BT B A SN TE S R T A
FOREEAL B AU HIER I TR . (R, IRANEEBAE L N MG TE
NEM:

1) AERISHR SR B UGB M R 7T IR E A,
Bl

2) VFRR I R LS BT AR T Sobn 15 B I AL
FEFEST PPP I H I, BRI B 24 1 e i 2R Bn A7 T e A I H o

AR R A RFIPER . 5 14Q)FE, RAIN T EARE K
bl SRS R 55 % . 7 E 2 (primarily) " — IR RERFIER 10 & HIES
TR MR A T E B AN, MR RIE T HAB I T 2 HR, X B
il 7 AL AR — MR 1 4k, I s B & . X — B sMUT-
PR R ol FR A G 1 AT REME — — AR S B br i —— R F e A3k
SEARI B R . OTER, BT AR BB SO IE AT A 5 %
TR A (K10 35 AN 55 5 103X A — SR W R B Ah 2 TR AR S o P8 24K
A — BRI i U AN AR B B R A iX — Bl o BRI, O 7 SR
R ) S PR AT 8 55 D75 T AR5 56, BAAAS 5T T R AR 28 3L S AR
A2 B AT U AR 77 0 B R AR L Dy T 3 S e ¢ B I JRE X 2
WA MEETREERTEREZHMARN RS 2R B EG WM. X2
SeSC s FIR PRI € Ho™ Y #5 5R 0 53— N IR 2 643k lE, kT
XA A LR 1.3.4.1.2 F0 A 7o 5 6(4)5K K AR

9 See B. M. Hoekman and P. Mavroidis (1997). Basic Elements of the Agreement on
Government Procurement. Printed in B. M. Hoekman (ed) and P. Mavroidis (ed) (1997). Law
and Policy in Public Purchasing — The WTO Agreement on Government Procurement. The
University of Michigan Press. 13-31, at 17.
1% See also S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague), at 258.
1% See about interpretation of exceptions in US — FSC, WT/DS108/AB/RW, report of the
Appellate Body of 14 January 2002, para. 140.
97 See S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague), p. 258, who suggests that a dialogue between a public entity and
potential suppliers may take place before the actual tenders have been submitted.
1% See from GATT practice; Norway — Tendering Procedures on Trondheim Toll Ring
Project, BISD 405/319), report of the panel on 28 April 1992, para. 4.5.
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TR o T A AT DA SR 0 94 45 38 FH VR A AR B, 8256 DB LE (R 14
IS P ARALE SR BRI PR R 2 To R WAl (HERANZZLNE A L) 58 31(1) 3K
ME, XM AR S =N,

AR P26 FACE T HIEREs 4, sE R 24
JREZJEIE M. BRI DA RS FBIH A S DA IEIE T, 20X
[ A N L e 22 T 45 VR OR F € BT 5 SR 07 b T AR AEAE IR AR o T SR A 1) A3
PLREER UL bR, B HAME R, ALkt ALkt
XIS 7 i IR 55 1 e R RS B B AR HA IR LRI R
CHEHARBUE . T EIRAM T EN], LR EAUHTR SRR, 2
BAR, AR QLR AN, WIRERA e FUE HAER Y, A3
SRS AN BENE SEPLX BEEIR o

5514 ZRWISCRIERE , (25 14 ZFUE PRI FAZ T, ALk
MINZ5T7 CEATRREER B E) ZIAERBTEFE, AL
Ry RS T R R ST R R i R T IR A BRI

3.5.1.5 S5XERRIEME?

fE GPA Z NI ATHEFRIER? . IRFEIEIRARAE R . A BRI PR FE P AR A
R, A TAE 2 KRR E AR GE SIBE NS 5 Z 185
R 2~ & SRR R IR 7 H 0 R SR T e e AN e S 1ok . pbitre
AT 7 R AR S AR AR 32 Y R iy oK F) DXURS: 45 B 58 B A A B B AR
SSAEMANZS 55 Z BB KRR AT EEZ B FIOC R . IEWE
55 4 TR E TR, PPP RS A 4 T R S VRO R S A I TR A
SEG R AR — PN T AT AR A Z IRE T . UFRE,  (UNCITRAL
ANYEVE) UL TE AR, FE A L SR I R LR A (AR RAE EE

199 See more below in section &R ! RIRFIF| .

20 gee Art. X11.2(g) of the GPA.

201 See in this line, S. Arrowsmith (2006). Implementation of the new EC procurement

directives and the Alcatel ruling in England and Wales and Northern Ireland: a review of the

new legislation and guidance. Public Procurement Law Review, 3, 86-136, at p. 102.

202 Art. 49 of the UNCITRAL Model Law. It provides:

“(1) In competitive negotiation proceedings, the procuring entity shall engage in negotiations

with a sufficient number of suppliers or contractors to ensure effective competition.

(2) Any requirements, guidelines, documents, clarifications or other information relative to

the negotiations that are communicated by the procuring entity to a supplier or contractor

shall be communicated on an equal basis to all other suppliers or contractors engaging in

negotiations with the procuring entity relative to the procurement.

(3) Negotiations between the procuring entity and a supplier or contractor shall be

confidential, and, except as provided in article 11, one party to those negotiations shall not

reveal to any other person any technical, price or other market information relating to the

negotiations without the consent of the other party.

(4) Following completion of negotiations, the procuring entity shall request all suppliers or

contractors remaining in the proceedings to submit, by a specified date, a best and final offer
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FAR I B RFAE I AAEAE DI SERTAT PR & ] o 2258 P ih Se VR A 3L S AR AT
EENAAS 5T R AL T SRR AR FHE LU HIERE T % .

—7J5 T, PILLESK: GPA KT AILSARRNF NS5 T7 2 (A% i 1) B Ak
F U e e /D AN [E] T G AR 1R . IEAR R, WTO VT ¥ Bl f HhAA 1|
MR R VA LSRR SR NS 507 2 A R T S e X E Iy, EANEE S DA
% GPA R EE ) T GPA TS Fin. HEENE I GPA KRN, Ak
SEARTT DLSH Ao feT 3 /2 75 SR S AL R RS 2 A R g . i, ARk B4
FRAE 7 BN R e 15 A AR, DA T L BB 70 T8 A8 1 41 7 7 1 0 B %
BN B, e S et iE . HE SR R ARER SR, FFH
EH T AEBA R, A SR S R A R R 2 A R TR A 2 id R WTO
TR o 20X i A R A R ] s SCAS SR S R L e SR
FKIBUN RIS E ) CUNCITRAL 77875 5 55 S Mk AE IS B L &
RRER T3 4 PER FII RN o BEAh, 7R A AR i o o i PR Y, 7E b
HEAHRE, ARE 5XERIZE LA IR, KN F(negotiation)”i&
BHIET g (dialogue) "Z AMA AR L, 2%

A, AILAESK: GPA FIEA R TXERIBAMMIET, XX
Bieidife 7 WTO #£/). WTO VAR CAH 4 T R BB, 52875
ZANIFERF S E R WTO V). GPA {XAU A LSRRI N 2 5 74t
TR BER AT S G MR U IX Fh s B S B k. IR AIAIE SR N . IX
P BRAEAE BRI PR , IF HN Y7 X P 5 B TR s 4 X1l - W 2R GPA
A B35 1) B B9 AE T R 53 B AT DLE A 5 4 1456 10 X PR 2 04 Al AT T 2%
HENGPA, FNX—EF & DIENEEHIE € 1. EIRAFER
VTR AL I B AN AR AR 1%, R i S J A P 10 B B S U],
B stim 2 — TR A02 8 (closed-door meeting) « XFAR A N A
ISR LB RARET 2 N iz H e MR iE et TRy Zs el Bfdh
T BRI A e SR I BUIE T SR R T XS IR BOR A, AR S e [ PR R R
TR SR — — A R AT Xl [ B N T R A R . POR ARSI

with respect to all aspects of their proposals. The procuring entity shall select the successful
offer on the basis of such best and final offers.”
2% art. 19 of the UNCITRAL Model Law.

204 See S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague), at 265.
2% In Black’s Law Dictionary, ‘negotiation’ is defined as “[t]he deliberation, discussion or
conference upon the terms of a proposed agreement; the act of settling or arranging the terms
and conditions of a bargain, sale, or other business transaction”. The terms of the contract
then seems essential under the definition of negotiation. The dialogue on the other hand is
applied to help define and shape the needs of the public entity.
2% The World Bank has issued procurement guidelines in the Guidelines Procurement under
IBRD Loans and IDA Credits, which applies where a State is borrowing money for a specific
project. The Guidelines Procurement provides that a two-stage bidding is allowed for
complex contracts, where the first stage concerns unpriced technical proposal by the potential
suppliers to be submitted which may be basis for the public entity to adjust their tender
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NIRRT G G D2 TR T — R B3R, IF B A EE L
XA FORMERE GPA.

SeFVERIR SR Z ORISR R B TP 25 GPA MFT & IIA
WEME. 1E 2004 F (AILHBITHEL) Il ANZE XS Ul AL E 2 1, X
AN 2 1 B S RAE W BE R o P2 N SUE T B ALK RES S5 A
N2 553 2 (AT LAAE I (R RN 2 24 T @57 PPP i T X i . 277
(/A S K= RS RPN e I s £ D Ol [ £ 5 A G 0.0 g M B £ B e
SRZ WAL, DILI A T VR VR . 2

FIHAT NI, RAHE 2 EIEEYER R E T GPA BT AR, * P 54T
[F) GPA SUASHHELEE, SHMEAT RRAS Xt PPPs FIAE R AR FIAZ 5 1% A ) 22
ANTT REFTIE B AT REPECRFE T UCER . (B2, RTRARER, HrEiT RRA F
H-ANRELGE . EHEITHRAT, BT GPA FllE B “iR A N 2 F 2
1T 5 A Bhr B AR FF A IR —FK MR T o R AR TG T #ebr
P, (ERWEAET PO S AR EI, F1, X PPP Al 5 4 A % MR HE
WA TT R . X e A LT 7E GPA HR AL TR 2 RUE T @ BisiT
FRASH) GPA AR s, i, LLBIAT GPA S INi& A T PPPs.

3.6 N HHRBHEER

documentation; cf. Art. 2.6. Negotiations only seem to be an option in case all tenders have
been rejected; cf. Art. 2.61-2.64. Besides, the World Bank has issued Guidelines: Selection
and Employment of Consultants by World Bank Borrowers. Such consultants may be used to
define the output based on the need of a public entity and can therefore be relevant to PPPs.
However, such consultants are “disqualified from subsequently providing goods, works or
services (other than consulting services covered by these Guidelines) resulting from or
directly related to the firm’s consulting services for such preparation or implementation”; cf.
Art. 1.9(a). Apparently, the World Bank makes a clear distinction between advisory services,
for example to identify specific projects a country can carry out in order to achieve a certain
goal, and then “services in which physical aspects of the activity predominate (for example,
construction of works, manufacture of goods, operation and maintenance of facilities or plant,
surveys, exploratory drilling, aerial photography, satellite imagery, and services contracted on
the basis of performance of measurable physical output)”; cf. Art. 1.7. The latter type of
service is regulated in the Guideline Procurement. This distinction further indicates that
technical advice to prepare the procurement is not allowed under the World Bank framework.
See also Eche Nwogwugwu (2005). Towards the harmonisation of international procurement
policies and practices. Public Procurement Law Review, 3, 131-152, at p. 137.
27 See for a discussion S. Arrowsmith (2000). Public Private Partnerships and the European
Procurement Rules: EU Policies in Conflict? Common Market Law Review, 37, 709-737.
208 see for instance S. Treumer (2006). The Field of Application of Competitive Dialogue.
Public Procurement Law Review, 6, 307-315 and also S. Treumer (2004). Competitive
Dialogue. Public Procurement Law Review, 4, 178-186.
29 see for more details about the revised version of the GPA, Anderson, R. D. (2007).
Reviewing the WTO Agreement on Government Procurement: Progress to Date and Ongoing
Negotiations. Public Procurement Law Review, 4, 255-273.
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HT PPPs M 24k, AFLsefiolixt ARLsE PPP Hobn B AL N f 42 HY 2
Ko GPA FUVF /A ARG ST S 7 75 B 2 10 2 5 B FE T 1 B8 254

NIRRT DU AT GRS 10 I SL T R K AR B, X 77 B ) L
H A TS SRR . AERFEVER R, A3kl LK —
T PR PR AL I BE R AR AR A5 o AR AT 2 457 0 AR L 7 - 55
Il e 200 T IEE W BE IR, BORYERFIX — 5 SN SEAR R A — A
KT NRFIIER: “a) PrEifrrgig R EReIES, e G §
SR AT 507 it B 55 B3 il B0 55 IO SR AL R A48 b) BE R NS
TR LA A LR AL [ 2 AF AT RS SR — TR AT I 5% o) A i
BOHF R T2, 7 2@ AR U FE RS GPA J 5% [l (¥ PR 5% 1 e BT 37 (1 e
AR A

B2 R A F 20 T V8 1 R U SR AT RAAE B3 A% o A I A R m] RAGE Y
FAFo R R T AR BEAS B A A A

3.6.1 2

GPA 25 8(b)skHLE , LR 2 5 RIWRE 5 [ B SR AL SN L Aff £
BENIR AT PPP & F B ST i IR A S5 1 . GPA JFCH 7 B A &
SR RENE SN BEN RN JAF LB AT PPP SIRIMEEA LA, (HtiX L
FABA G A FEATA K. 2

HE L TR BE A (0 25 AT RN A 205 AR SO i DU R R 88 i U AH — 2,
Bl an E) X ok B Hot GPA i 3 [ FRO 436 S 7 37 AR SR AR B, A ks i 23
ANDh L A (R L 7 R R R SR

FAF AT DL ——E R TR T

o WESHES): ALK LESR N R 55 ERPRIEAN A B2 5
FEFF . 1E PPPs 5T T, FA N BN K 40 0 e AE 2 BURFL Attt X L8 2 AR IS
IRESS I NNINE e A SN - VNG I VAT 79 e VST NP S R
HAT 5 1) 55 BE TR JEAT RT RERY PPP & [Fl;

o THSSHEST: W ILIARTTRERE E A LN R A% R 55 U T A B A 2%
o Blan, XFArfeisE — D oBE RGN, ZORLEAHE 5
R 55 BE 715

219 Art. X.2 of the GPA.
L Art. 1X.9 of the GPA.
212 geealso  S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International, the Hague, p. 225 and; C. Pitschas and H. J. Priess (2000). Secondary policy
criteria and their compatibility with E.C. and WTO procurement law. The case of the German
Scientology Declaration. Public Procurement Law Review, 2000, 4, 171-195, at 188.
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o FURAET): NILSLARTE EAN R M BOR GRS T RIS, LU fR it
LT RES A e ) SE USRS . 3. AR RS TS

PR E_E IR AR R (B8 0 B2 T DU R AT TPl . 1) R
R MY B AT 2) H S 7 T FR R ) 28 3K SR I LE [ S8k A (035 30

213

55 8(b)F A B IFA IR T LR A6, (ERE A ISR AT LA 4 ) oA
FA AN . — U, BlnAR RN, BRI S, JF HAEE
PEALR R IR T A SE SRR REAS R B IN L SR R 2 B AMEE 2 8(b)
FORE, NN TG BRI /5 1A 1 26 AL A0 R JBAT & R BTl 5
7 FETE T, WHRE— R T @B MR PPP A TH, I TEMLRN
T AT AF & S B bn B H NS AT Nl sk 2 AT — UG A 1 75 L 4%
ot BE TR R RE 5 & R ST o<, BIanis g m &
SCEIRME IR . AE)E — MR T, A RABU ST AT LA e B T
NP, XATREAN L L — TUE TR 2% 0 75 55 A 7238 [ R 52
m, BRAR AN H AR i 5 5 [ 98 404 [ 40 0] T 5 AR A m AR A~ 3R Rl
B I SRR FIAT e WAEAR A H A 25K SE R AT A I GPA 5
10 2%, [RDYIX— (IR IR BEAS 25 F & BABUIA 9 Al i AS /& LAZR 5F 25 O 2k
fithe 2PRSEARRN H ARG A S AL T, I Ha SO BRI 2 k.
5] R T S i i SR AL PR AR A it 15 P 7 B AR BRI R T 22 5
X BT MR . 2 10 2% A 4R B A LSRR LA XA B A {1
JNL R AT bR B R TP ] UGE 5% &, ERRAME TREF 2
A 3 P FARBARR] o {H 2 AN R 5 55 4h— AN 7 E B ABGART WTO
i G RO o M A R A g B T A A A L R 1 bR, X AR IR T
GPA, [RARA ISR AENS UL NBUE I 2 R 5E & R I b 75 1, AEIX A SAF
FORARANR UL WIERER 8(b)FD SLVE A LS N bR A
B[R JEAT P b 75 Y il FBAE T2 75 A SR SR RE 755 25 L BURTIRE S 0 15
PRAE" X — SR AN & R A —E820, BT R NS S5 AR A T D9 & R B AT B
5 o

HE, BT RES5EFRARBFZMALISIL, GPA VA ISR DAl 5 1
I HORFE AL N B AN B . GPA T 8(h) e, L SARRENS fEAT
ATzt A S R HERR HR AR 7, 490 G 2 SRR S s A = B A L PR R S T R
AR, 2YAESCERYY, Sue Arrowsmith SO ES 8(h)akidHAT T X
fifg, INNIX—ZKATI LB E B R AL R s . MR NMAETN S, MY
FOVF A e S PR 200 S e B A JU R0 S B A HoAh B A s = BRML TE 18 AT

23 Art. VIHI(b).
24 Art. XVI1.1 of the GPA
215 Request for Consultations by the European Communities, WT/DS88/1, GPA/D2/1 of 26
June 1997, and Request for Consultations by Japan, WT/DS95/1, GPA/D3/1 of 21 July 1997.
216 Myanmar is a WTO Member.
217 Art. VII(h) of the GPA.
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FVEAEBLRIRT . 'SEIX — D7, AT RARR 5 AL SR RE IR 40 HoA i Sk
TP B BT A LB T P s g 240 PR R L T I S50 R X e R AT 4R
‘i/j‘ o

AR L 2 398 B 2 e 1) 2 13X A ) R AN RES 2 2 [B1 A5 1Y), SR AT
AP REN T T B AR B R ST RE XK AU R T
SRS, EMCAR T, BRI R0, XK R AT
ERPL TN . AR AR P55 T B HAt AR 22 5 U7 1 1K) S i A L
A I B R 5 2 S S B AT PPP A R R T L R . 2%

DAGER LN =51 . B, EERNETHBUTS T 1IN
2 MR FACR S A S KL & R BT A R A A . B
SRR R P AN BN B — LRI, LR A IR SEARAT X AL
FRREIER, J5 R PR T A ISR X B P R AR R 2R
GPA FeVFE NSEMBHEY) A ar <507 A AE B 5N, X — AT Ld . 2
NEZSIH 1.3.7 87y BHB=, GPA i EWHVFE 32 HARE br 55 KA R,
XL S e T ELAE GPA I 355 o ATBALLABURHI . FEXFIE LT
R BLESK: WRAE O R VE SR 2O MR SO, R] DAL — A AN 5 HL A [ o 2 20 A0 o
RJT KT GPA. JeHGE, WIRHANL KIS A L AR A SR P e [ B
YRGB BE NI P e [, AR AT AR, xR i P e B (R 2% 1 I 2
J B A [ B 2 £ vy ok, 220

3.6.2 WG HERT

O S SEAAA ZBUAN B 18 A5 FH X 5 s (4 I 7 PR R 3 1 P R T ) 222 5ROk
R GPA HoAth pfe 57 1] P A 7 P IR ok H R ) ) 2% R8s BT B A2 R £ 1t B
[EEZE P/ B IE S g AN N IVAER YIS S £ /Ao S ¢ NI DN CIR P IV (2
NEFEPENTE S HIBARRET o ARG G DL B ) I 7o o8 200 [
FERE A LA IBAE N, NSO A RIS AR 78 A% B B AR P . 21
FESLpAR A NS 5 A R IR R AR . 22

218 5. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law International,
the Hague, pp. 226-228. See also in this line; C. McCrudden (2007). Buying Social Justice —
Equality, Government Procurement, & Legal Change. Oxford University Press, Oxford, at
484-486. See for a different view; C. Pitschas and H. J. Priess (2000) Secondary policy
criteria and their compatibility with E.C. and WTO procurement law. The case of the German
Scientology Declaration. Public Procurement Law Review, 2000, 4, 171-195, at 188-1809.
219 See also S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International, the Hague, pp. 337-342.
220 See more below in section £5iR! RIBBIT| K. .
2L Art. VIHI(C).
222 Art. VII().
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IR A ISR IS R K A SR AN R 44 5, LR 4 PR LA A S i T
DATEAT: ] B {15 FE A 1 NAZ A4 BAIR DA o 22 G SR — 3 7 2 e £ 1 b B HE I
iz, AFETAR LS FZ g R . 2

PALSEAR LI 538 IR A A N T 2 5 b RE e (26 1, DR it
ISR HRRE RS I8 B R SE LA AR T . PPIEAS KRG, R —IE A
PN N B BE NI R BER R IR A S I UE RIWHITE K, A FE SRy
AL K I O A6 A% B AR . 2

3.7 ¥ TirvE

GPA [ 13(4)F e R T & AR T 125 3K o W R — T AR 7 A 75 18 0 Bk
FEARR SO BB ELR ,, A4 AT LG B & R TN - A R T
A RE I BAT B R B A B I H L BbR 2 s AR AN bR B i A AL A
(17, WA U, AKHE 7R R B FEAR U 5 I PEAR bR 1, 1A hR Tk
IE RN BB H IR

AR AR R TR A SR s 5. BT &R & F 2
i EFEAMER . (HRER TR E MU, AR AR A 45 T A sk
AT R E T K25 & (qualitative aspects) HI R 23[a], Jf HiXa e it
X} PPP 11 & AN IE T o

e H AR AP AR I T AR A a ks, iz 8bs BE vER IS
FEHIRE T w9 sr. A MRARHIR v Atsepimid wE NN T
SRA A7) T 0 75 96 A 14D 5 B T ) oA I B e T AR L ke
Rl PPPs 1 5 IX A& & A Y o

TR T i BAR AR k2 T & [EN, A E T A FL se R RE 5 3&E H & [H)
AR RRAE SR IPAN AN R bR, ELIX BP0 A & 15 52 L5 A i 2 A
fliAzifE . GPA 19 H 5 IASEEL H SR 5 AP sk 751 5 & Bz . Sk,
GPA WL SR RFE R SE 4t o 50 4m,  AAIERTE O (L I 7 AR AAE R 2 1A DA ZBAS
i HERR TE A RO s B R AR R P 0 20 DU £ S ] B 5 4 ) B AR AL
o773 A FETAR DI LA 238 BHERR 35 4 092801 19 77 ORI AR A £k
e s B 5.

B SCA, GPA IIE 12(2)(h)IHLE, > FLSAk i 1 [m) 3 78 1 £ B pe
PO bR SO, I B AEFAR SO B S AL T % T & R bR dE, “RFE7ETE
Frid B HoRs Z 25 FE B RIBR TN CLANEMEAT IR, DA TE PEAR $5E b A 44 B

223 Art. VII(d).
24 Art. VINI().
225 Art. VINI(a).
226 Art. VIII(e).
27 See S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International, the Hague, pp. 250-254.
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PTEF BRI AR R, Hlnishy . R AR, LK T H AR A
7 i IR 5%, 30 B R W B A T 5% L B BRI S AT R B
Fﬁ . 7228

R 1 2B AR T 2 AN At o o 1 T BEAE 2 3k SR R PP AN [F) 1) 4%
bro B, AZLSTAFIREEER PPP T IURA NS S T AR SR L [E bR 5T AR
. ABURHE . IR

B5E, [F5 6 2 X BORMURS I ESK —FF, PPARbrifEtE 25 GPA 4R
B [ B A8 DU 3 B B i D B AR () o e, L 8 X
FEIARIEYERE, X RUHRER 12 SR ZOR AT L [ oA 2 BOR I
ATRETE, e PP bR A I LB I, PO S AL SRR H K
Jee B K B e AN KGR S, A REAEAE R R4 W 1.3.2.3 #ip

XL PR S 1A SR R] DLE FH ket 4, sl S A b,
PICARTT LR B A BN Sk E B EIRAEN LS, iR A E 1
PN G A [ KA (AR HE, (B2 B [H AT IX8hriE, JFH B MK
PR P I AT FEARIAT — ™A% IR CRPE A = 570 (BAT XM T ik 1
e o EIXFMERTY, KA A BEROEN R B E RSN E R
ML o [R]ELE - AR AE 0 B SR 75 3 S B AT TRl R B, PAZS oK
B A ERSNREE 2. AR AR E T GPA ks, 1KY
GPA 1% 23 2%, NAFAEFE R Yol HEX AR e T REME o

Ik, SN b e R 2 B A & GPA BEATRE G . AEIX 7 I AT L
5. IR RIGEFARMIA GPA L RAE A D&% E | — Ll bR
B Bl 535 SR B BRph i AR AEMRE GPA IR =4 UIX — [E Br il
ENHE R XARSFE MRV E R GPA, BMEAR THrBE S
TR E R, PUan, i SE BRI 5 4RI R TR A — M
IR, X — P EH A5 2 L8 GPA Rl 7 [ 2 b HoAth GPA R Ak
THEARMALE, (ERXIREA T ARBALREN, KON I GPA 47K
J D3 T ARG T X T E PRI T EAE, WIRKFLE GPA R A % E

28 Art, XI1.2(h).

22 See also S. Arrowsmith (2003). Government Procurement in the WTO. Kluwer Law
International (The Hague), at 343-344 and; C. McCrudden (2007). Buying Social Justice —
Equality, Government Procurement, & Legal Change. Oxford University Press, Oxford, at
487. See apparently for a different view; C. Pitschas and H. J. Priess (2000) Secondary policy
criteria and their compatibility with E.C. and WTO procurement law. The case of the German
Scientology Declaration. Public Procurement Law Review, 2000, 4, 171-195, at 190; and A.
Kovacs (2004). The Global Procurement Harmonisation Initiative. Public Procurement Law
Review, 1, 15-38, at p. 18.
20 See also M. Dischendorfer (2000). The Existence and Development of Multilateral Rules
on Government Procurement under the Framework of the WTO. Public Procurement Law
Review, 1, 1-38 at 26-27.
21 That follows from the Vienna Convention on the Law of Treaties Art. 31.3(c).
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RBPABE BN, FFOCR A AERXMIF LT AR A B AR R 1S AR 2
FE AT H Al GPA BB I 55 AL, L EFKHIE R T GPA,

ARG —befEE S T GPA, T4 N ARG EAMSE GPA 2 23 25 i
R S TRV A3 — BRif 2 AL R 20&E . 2

GPA 115 23(1)F 2K TH T 2 &M m (B b TAR, Wik PPP Y K Ik
KRR, AL DI REH GPA H oG T BURN RIGHEF M RIE ,
IR EN . BN 2R a2 5. HAEEEFEY AR, 5
5 5 A uE BT H T AN AT BRI R A 2 e . XIX
SERI,  AE AR B B BR X [ B B2 5 IO 20 oRO5 T BT 263K . A, 2R
NFLSEARBE SR W] HER IS K Fi R AT ] — A SR A — R R AR 22 4o
F HiE I GPA ARG X LR 2 pir b R 1), AR A RS S il FIE R 4% 1 594
(8 i

B T AR ARG IR LIS, GPA B T HAh AL, A XXt
QIR B B TR IR . GPA ISR 23(2) 30 E

TR DR T IR S itk 1Y) St A R RSOx 2 R 1R ) TR o S R A
A B0 T BUAN A Bt B B 52 2 (R A AR IR A ZOR AT I T, ASHiRoE (1
AEATIRRE NGRS AR T SN 7 R BRSNS . Y R A E
1 BFE . N LRI L v T REEG AT IR R 48 7% 1 76 i
B GHIRN RPN TE s ZOIR S KR T o

GPA 156 23(2)3K [F] GATT 1994 [1Zf 20 25X STt 1491 A 25 AHALLFY)
gERRNEAT, I H B FKAM BRI IX — IR T REXT GPA 2 23(2)
FA M. BHEEERMZE (US-Gasoline) "7, VRN NEE ] GATT
1994 2 20 ZkBf 5 — 20 A& BAE AT Bl S P it 2L A I I AR IE 2418, Rk
ETIATBURTESS 20 60980, DLACERS X T SCZBUR 2 15 0
L, 88 TP R EARYE GATT 1994 55 20 261051 = 8B 20 KAt iZ 45 i« 22> 4 51
ARG R TP IR, FEEE DR A SRS TP 2 23(2)
KL (Chapeau) - 7E“EE T EIHT 52 G € (Brazil—Retreated Tyres)”

%2 See in relation to Art. XX of GATT 1994 Appellate Body Report, US — Gasoline,
WT/DS2/AB/R, report of the Appellate Body on 29 April 1996, p. 22. See for a similar text in
GATS Art. X1V and US — Gambling, WT/DS285/AB/R, report of the Appellate Body on 7
April 2005, para. 339.
233 See also C. Pitschas (2004). World Trade Organization/United States: award of prime
contracts for infrastructure reconstruction in Iraq - an assessment under the WTO Agreement
on Government Procurement. Public Procurement Law Review, 2004, 3, NA85-89 at 87.
34 See also C. McCrudden (2007). Buying Social Justice — Equality, Government
Procurement, & Legal Change. Oxford University Press, Oxford, at 491.
2% US — Gasoline, WT/DS2/AB/R, report of the Appellate Body on 29 April 1996, p. 22. See
also; US — Shrimp, WT/DS58/AB/R, report of the Appellate Body on 12 October 1998, para.
118-120. See more about the test under Art. XX of GATT 1994 in L. Nielsen (2007). The
WTO, Animals and PPMs. Martinus Nijhoff Publishers, Leiden/Boston, pp. 156-176.
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i, EYRHLAGTEAL GATT 1994 45 20 & HI“IF L T vFit, 1 GPA
= FXBARe -+ H -

“FEFRT I ERGAANET . 156, 1558 20 & — B2 N A&
IE 2 — TS i, DAZIAS DA AT RE R B BT B3 AN IE 2 1 5 4 1 7 ok
TE B E R 2 AE R . 7R, X —R L0 DLl ReigE Rl X
] B 52 55 A el P 1) BR )7 i o 2o A . 2%°

W E] GPA HIZR 23(2)3K, ASLIAR LA

1) VS IR EBCRAE ORI — P 5B T 2 15 A2 e B PRI A 3K
B, PRFPERZ 4, RIPAE. S EUE iR, RIPRITAEG S5hk
RNA R dh iRk Ss, 5 BN A dh eSS, B 5 R
A REF B SS o IR LR PR, A QIR AT 5 —
s

2) ISR R DR K B AS (R S B AL A R RL N (3t L T
CAANFA 1l L W Bl AN 5 BRI (0 05 2ORIE 2 48 . 904, dn 2R P X
#AE PR R Bt A A O, R A LSRR BENE R e rh B AL A
IS e P L b v S 25 410 A A R b v P R X RO I R o B, IR
A R A —HE, A FLSEARAT AR ——Jf HL A R s —— Kk B
A BARARAE R BE R DR AR SZ, BRARE N [R] 2 3 S AR B £ [ 3 7
PRAERAACL. Blhn, WPREE BT T — R AR 2 AL, i E A
PEH R AR E BAT LSS R 5T E. ATRAEEGK, XA DA i R R B
A PER R H, FETEZ GPA B B I 547 21T HoAth [H brag A 16 2 B
ALK PTIRAh, IS BT AN BRI LA RT BERY B [ B 5 5 B
B ] f 7 2

ORI A 8 A S SR W] LA SRR T AR 2 S B . ik
LINETSE S WNGEHEZ S AL

3.7.1 AR

MG T LR ST BUF A R T BIEAREHE 254
R HUBUR FIRURIAE 9%, FR 58 NABUOR I P SO [R5 52 Je 2 e I 2 T
IR AR A PPP N IIAL NI K FIRL N L5 3 2 TR R R AT Ko 1]
AUET, £ WTO JRZ N A SR R AN RS £ A 7 i A s i AL Ji
TSR AR, B AR TR WTO ERIEDK, s AL SRk gE 52
SRR N A L 7 A5 FH i SHL A 04 S s R AP SR U 7 26 7 HEOR B A e e AR

2% Brazil — Retreaded Tyres, WT/DS332/AB/R, report of the Appellate Body on 3 December
2007, para. 215.
%7 G. Marceau (2001). Conflict of Norms and Conflcit of Jurisdictions — The Relationship
between the WTO Agreement and MEAs and other Treaties. Journal of World Trade 35 (6),
1081-1131, at p. 99.
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e 5 [ S xR 4 A e 55 A R ) L T PR B ps (KD B - DRI DA E 90 E ] 4
AR T REARBAT N . WRTHTE, XS EAT L 5 T R UL WU
7. RTUUBEN I 5E &R 7 ABUR WTO J R R P AL RAE Ay HE ok e
XA . R (1 B0 3 [ AT R T B P ] 7L o

TWTEZ A WTO SCARHIEZTE GPA AR A XA LSRG AR fn] L
K, AR FEFHEEAB . BIE7E GPA B35 WTO SCA 1B B
HENARL, FELe NBUE, BIandE BRI KAL, 78 WTO HEZE T &2 R
P, PEATLSR LI R RIX . HAE, BIE WTO PRMFR RS
LU FEELAR AL AT, HRE RIS R RS AR 2 AL, Flir, wTo i H
PRE TR B AT, M E B AR EEAN. 2o, £ WTo HEZEF
FEEA X AP (Human Right) ”fIERHfE X, I HEEABEDS AR 2
NGRS AR (8] )T 7E L Z A A BRI B35 3 3
ANBFRIERE, BOAEH AT IEAATTRE AR WTO 2+ [R5 T A AL A /8

HIMsE WTO P X 2 & SEAR SR AT AT ABLE SR, ABERE Ny WTO 1 GPA
HHEPRAERLGN . Ebr AT, EEBRELAMGERITIE(Jus Cogens) 5
s RS A V2 ANBUERIT RS . BN, ZEaEgias, JF B R R
it I Ao SRAE [ b A 92 R 2 BE T o HELE GPA A 01 FEIHEVEE T 1] s AL
K2y, JEHEL GPA JTTSUIFAN GPA ALK I i [ P 2% £ Z [ G2 K5 1 7T e
V7 sk = BRI 45

TEVEAN BEARES B ABUE N — PR, AEES S GPA A, R A
BUAE 2 FL SR Bl 75 1] 098 A8 AL S s B 78 1B 10 2. £ 20 TR 77 1 HAthy [ B 2649
A SEPELA, B KR TRAT I (Jus Cogens) JE I o 204K 35 T I 14 A RR SR
] Cthe principle of harmonious interpretation) ***, WA E GPA K ALk
R RE N HOR 5 IX B [F PR 2L 2R R oS, W SR A L SARER LN RS [R] PPP #2758
1) B2 4 e A B B NAB AR 8] 9 AR 72 1

HiE, X GPA HIMFRER S AR EIXFER — 4518 GPA 5 HARE PR
FA L FIINRE R Z AR . GPA RVFAEHIE 2 FAEERIAF, L
R AILTERE . NFA AT 22 4 DA S SRR N 2R 77 il Bl 55 075 T )
ft. IEANHTSCH SRR, GPA HAFAER IR, SR U BRI ——5

28 E. U. Petersmann (2005). Human Rights and International Trade Law — Defining and
Connecting the Two Fields. Printed in T. Cottier (ed), J. Pauwelyn (ed), and E. Birgi (2005).
Human Rights and International Trade. Oxford university Press (Oxford), 29-94, at 33.
% Hoe Lim (2001). Trade and Human Rights What's at Issue?  Journal of World Trade,
2001, 35, 275-300, at 278-280.
20 See J. Pauwelyn (2005). Human Rights in WTO Dispute Settlement. Printed in T. Cottier
(ed), J. Pauwelyn (ed), and E. Birgi (2005). Human Rights and International Trade. Oxford
university Press (Oxford), 205-231, and; S. Arrowsmith (2003). Government Procurement in
the WTO. Kluwer Law International, the Hague, at 356.
1 See Art. 31.3(c) of the Vienna Convention on the Law of Treaties. See also I. Van Damme
(2009). Treaty Interpretation by the WTO Appellate Body. Oxford University Press, pp.
357-359.

71



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

Jiti A B8 LAKA Jl e i B AN IR 2 S 5 sUE . SR, BBt kR
[ & — N E PR AR LI E L IF B RANE AU A 98 T & [
HIbRiE, SOReE S B B ABGR 2, X — BRI 58 i, I HAER] ]
REAFAE FREAL A IE 4 1

EEPRE, FETZ5RP AR R EBRZZ), K IEE A 2
FHAp L, FEREEPIE =T, (BEEEZ) (the Charter of the United
Nations) 5 55 252 e & [ N 24 (g E 5 AR o 25 25 A <, JF HLAE
FFE IR EH TR AR EIE & . A ENEZ N, BREERMETTZ
S A LR T ABLE L. 22, o ABUE N (R ABUE )
(UDHR) . ZE S AR —NEBLARIINEZ, {H25H UDHR & &6
B =3 MR B SR IR S AR AE L . 2% UDHR FR e 28 B gk, 3 HAg A
NEETE A RIFHIEE T TAERACR, B TAE R AREm =4 A,
DA BRI 225, (A RBRIATBUABUR E BRAZ1)  (ICCPR)
Nt 166 MR EA LR SR Z1. 2PICCPR A5 T B KRBT BhTE N I
A% E AR 57 5 (R 2%k o 2 (A 55 2 R SCAAUR [ B 24 29 ) (ICESCR)
JEXt 160 MR EA LR S %) . KM=, ICESCR T MANZEHH
F IR B LBUE AL K HAE SR EL 5T AR SRSk R R B AR . **ICESCR
L DA AT T8, N RERIE AL TER A ZE T BT
BRI TAESM, IFHFETRBN. 206 8B 2 4 ) TAE . *°

AR AR R A E, TR AR . B2
SR s — 2 SRS [ ol A A AR 2240, (B [E 52 9
WA FUE L, BRI — R AR B k. P T, R
SR EEEE R TR A S AR, I E R AR5 524 RS

242 see for an overview the Office of United Nations High Commissioner of Human Rights:
http://wwwz2.ohchr.org/english/law/
3 gee for example H. Hannum (1995/96). The Status of the Universal Declaration of Human
Rights in National and International Law. Georgia Journal of International and Comparative
Law, 25, 287-397, and; M. Darrow and L. Arbour (2009). The pillar of Glass: Human Rights
in the Development Operations of the United Nations. American Journal of International Law,
103, 446-501, at 470.
24 Art. 4 of UDHR.
5 Art. 23 of UDHR.
% Some countries have signed the ICCPR but not ratified it, for example China, Laos and
Pakistan. Others, e.g. Malaysia, Burma, Saudi Arabia and Singapore, have not signed the
ICCPR.
47 Art. 8 of the ICCPR
248 Some countries, e.g. the US, have signed the ICESCR but not ratified it.
49 Art. 1 of the ICESCR.
20" Art. 7 of the ICESCR.
1 Norms on the Responsibilities of Transnational Corporations and other Business
Enterprises with Regard to Human Rights. United Nations — Economic and Social Council.
E/CN.4/Sub.2/2003/12/Rev.2 of 26 August 2003.
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FH Y6 1R DA 5 12 1) A W) AT R AR TE S U o 22 HH s, 5 L PR3P AL
R 5K, & E B O ORGP AL S5 L A IAE AT PPP 1o WAL
NZ 5T R RS S T B S SR Sr, IBA25 prp I E K
AEAL L PPP,

seak, R AL KBS BAANABURN . £ 1996 4, ({HE5HHHA
ARV E F ) HEH T WTO FIARW, &5y E BRI T4HZ (1Lo)
P15 58 (152 21 Bl [ (A% 0055 Thrk. 278 WTO SUARHix Behzik A A
#HART], ERIEW BRI, XKL WTO 577 AR,
Ky WTO P AT e iRy, ANBE S HAbE bRy sc 20 o, Bl
2% 2 W 8 e R

FEAERE PR THL o) =N, filE 7 BRA AR bsHE. B,
AebsRIa ), PURIREAL, UL AR b RO SR B LR, i
B, V. REEHEAHLEMEFE. ZeBEEn TE, 2, 1o W
EHALEFRTN LR EER, MRE A X T BUF SR L
PPPs i EEE, ' —Ue[EK, FlinhEMEE, AR,
[ RELAE T A 75 K L (102 2 75 T (R ARt JS ke [ Bk R 1451 S, 490
FE5RATVA (Jus Cogens) IR U R AYZEIEIUASE, I AR T X6 0 28 A7 I X 28R
HERE K LR T o

BIf -t Lo FrvE R BE B F LA GPA Bk, {HZ ILO pniEIF AN A
AN XSS, AN B SN X 5. Ha2, AE A 2R E ) E X418
ITHAE IO A& E . Fitk, —NASESfROAZnE R PPP 8 78 1 4L B 7 ik
JE A SR BT JE [ BT/ HH BT FR AR AE o A FE SR REIX B8 B R AR 2
T A R HERT—5B5y, MASIERRF GPA FIH IR, FEIXFIE LT B 2 e
N 5iZE A R E BR oy TSR E SR AR

R GPA AT LURRE N SR VR RIE AL, B B2 R OE AL, B4 —
YRR 2 724 T . BEAR5EATVE (Jus Cogens) & 7 41 i =y I FLI],  (ELX%

2 see for example; J. H. Knox (2008). Horizontal Human Rights Law. American Journal of
International Law, 102, 1-47, concerning the risks of private duties under public international
law. See for a different approach; D. Kinley and J. Nolan (2007). Trading and Aiding Human
Rights Corporations in the Global Economy. Nordisk Tidsskrift for Menneskerettigheter, vol.
25, no. 4, 353-377.
3 WTO Singapore Ministerial Declaration adopted on 13 December 1996.
WT/MIN(96)/DEC, of 18 December 1996, para. 4.
24 Convention concerning Forced or Compulsory Labour, C29, adopted on 28 June 1930,
and Convention on the Abolition of Forced Labour, C105, adopted 25 June 1957.
25 Convention concerning Discrimination in Respect of Employment and Occupation, C111,
adopted 25 June 1958.
%6 Convention concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour, C182, adopted 17 June 1999.
7 Labour Clauses (Public Contracts) Convention, C94, adopted 29 June 1949. See also H. K.
Nielsen (1995). Public Procurement and International Labour Standards. Public Procurement
Law Review, 1995, 2, 94-101.

73



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

MBI 5E SCUA B AN R AR TR) FT B I 55 R I AR AN A 1. 28R, 5
171 (Jus Cogens) J5 N 7E H5E SUAN P 25 LB = BRI . 93k AR 54TV
(Jus Cogens)Z T IIAZ o JE I, IX 8 AR EE T GPA. HoAth Fr AR I A
FE T GPA .o A EAE T, AEXT GPA FIMRREAS T SO 51X 28 NBUH bR I
AT ARRE GPA. 05 — AN RN 2 I HE BT A 1) GPA B [ At vHE 17 (¥ T3
[ PR 2k 29I, X — 25 4 FIrifl S A2 — A BUhRHE (V35S ME FH K 2870 1) i

Blhn, L8 IL0 HISRAIFBCA AR E HLHE . A RS T, WAL
AR ZOR AN A REMN T L2 RIX X ARG I B SR 624, R4
IXFRELRTE GPA T 2T HAIE M, IEWRTSCHTiA, nTRAEK.: @idia M
GPA T HIBI AN SRR, o> FESEARTT LU F IR L8 £ Bt I 1 i s [ Ao FH A v
B3, (RSB IX L R PR B il o, IR/ 2O

3.7.2 i

WTO N 5 T 4Bk i34 11 B 7] 5 -5 B AR 30 2R 5 1 BUR AR
Mo, Flhn, F— WTO 5o B TR AR 2 R R O, R EHA R
VFAZ 5y ——Fa et 1 — — e A2 P2 R A (m) il e WYE S5 R UR K G 3
AR AAE ) 2 AN, BRAEAE PR IR AN R K RS A T S e g
BEE IR [ Y BCR AR [E RE X AR ST — T PPP [ A LSk B AW F. IX
— LSRR DLESR AN 2 57510 2 RIFE I 26 F . (HA2, SRRy 78
87 P A T R — 1 T P A, T I R T S B X s AR i, TR
QXSS R BRI A Y, JE XSS E SR WA AN ) WTO FE AR T
1 GPA XA 55 ) — MPEC AR 1] (a quantitative restriction)

WTO B MRS LRP 1] U i & 1 TR B, R R wTo
W ALE T 53R ) B LK) 4. 2°F WTO T ROL T %A 5y MIFRIE R 1
o, BRAERN TR RIS R W e At I 18] eyE 57 2 FIEAES 1Y)
KFR. WA, ES ool N A R R A2 T WTO VAR in] /i1,

8 See D. Ingram (2006). Law — Key Concepts in Philosophy. Continuum International
Publishing Group, London, 27.
29 D. Shelton (2006). Normative Hierarchy in International Law. American Journal of
International Law, 100, 291-323.
20 see for example E. U. Petersmann (2005). Human Rights and International Trade Law —
Defining and Connecting the Two Fields. Printed in T. Cottier (ed), J. Pauwelyn (ed), and E.
Birgi (2005). Human Rights and International Trade. Oxford university Press (Oxford), 29-94,
at 33.
21 For example the Agreement on Technical Barriers to Trade provides that the protection of
the environment is a legitimate factor in imposing obstacles to trade in goods if the trade
restriction does not go beyond what is necessary and the evaluation of the risk to harm the
environment is based on available scientific and technical information, related processing
technology or intended end-uses of products; cf.Art. 2.2 of the Agreement on Technical
Barriers to Trade.
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FHAEET-FEF R E S, EIRUCAERIRS T HH A &S
BR3P 2 a5k /1 (tension) HITE(E. 22

GPA IXAEAT BRYE W TR 1 X A B 7 TR )25 18, E 45 [ 4% T Fr Bl A
RSN BRI R WFEFTSCH IR, AILSARRE s E R 1 225F
VRS Z A 1 HABARAEAR AL K B AS RS 7B A S bn 5. Qn RAEAE 1
GPA (AR I | [ BRA 38 i DU B B S5 J ), A B At vl AR 28
SR ERZ — M ANE R GPA. A LspRn] DA UL R PPP I 7
B LEPR AR o 2 R A 3L SR P I I 9 AL 8 7 s I 4 2 0
ZINAE N E IR, AR A& W B 1Akt ROl
DA 5K NAZAEIX RIS 5t R RERE GPA. B KEMICT KA. AMZ ik
20 AL B AR TP, W WAL b Ll K HA AT 2
78037/ S

W] /LA T2 A 5k e FH 2 AR B2 L1 NS SORMRE GPA 15 vAT]
PLP KB WA FEA 5 7 W E N« 7E“EC-Hormones(Canada) and (US)&”H
——ZEW KRBT (PAEMEYRERE BN E Y —— EVRNIA A HERR
B E WTO L& H 15 J5 U Cprecautionary principle) , 1 H RS 7E il BE
e PO 5 R BZ R . POE S, RS F, BRI H TS
I ANV 28 TR T ) TR A (] o =0 408 v i s 37 1 A TR R SC AR M 4 4 1T
Voo MRS LS REIE T, ERAM BRI AESS

262 Brazil — Retreaded Tyres, WT/DS332/AB/R, report of the Appellate Body on 3 December
2007, para. 210.
263 See also R. H. Weber, Development promotion as a secondary policy in public
procurement. Public Procurement Law Review (2009) 4, 184-200, at 188.
204 See for example the Kyoto Protocol to the United Nations Framework Convention on
Climate Change, which has 192 parties, the US being the only one not to ratify it.
2> gee for example the Cartagena Protocol on Biosafety and the Convention on International
Trade in Endangered Species.
2% See for example the Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal.
27 see for example some regional agreements; Barcelona Convention for Protection against
Pollution in the Mediterranean Sea or the Helsinki Convention on the Protection of the
Marine Environment of the Baltic Sea Area.
208 see for example United Nations Convention to Combat Desertification.
29 For example United Nations Educational, Scientific and Cultural Organizations
(UNESCO) World Heritage Convention.
#% The precautionary principle is defined in the WTO SPS Training Module, no 8, as “a
notion which supports taking protective action before there is complete scientific proof of a
risk; that is, action should not be delayed simply because full scientific information is
lacking.”
"' The precautionary principle is written into several international instruments, like Art. 15
of the Rio Declaration on Environment and Development. In practice, the application of the
principle in different national systems heads towards a recognition of the principle, but
international courts and tribunals have been more reluctant to its application as customary
international law. See P. Sands (2003). Principles of International Environmental Law. 2 edn.,
Cambridge University Press, Cambridge, pp. 266-279.
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B RMAE (EtRL)) T E s SRR R REX Le 255, JF IR RE
5 AN FE =l S A A 1022 1 SR S BEA T e SLIRI e 272

IR AL SARIE F R e e GPA IR B bnitE, A4 75 B A B 1% brifE 2
T AR5 23 255 2 ST E BB AME T B EEK .

WIRHTATIR, GPA B3 23 2550 2 X WAl GATT 1994 1156 20 %—#F, ¥
RIPNZE B A B G VEE H R HEBR YT GATT 1994 A GPA HI&E A
B2, 5 GATT1994 MHILEL, GPA Fi% A BARRIR 2V AT B4 H AR TR
IR, T B e ot [ P AE 7= R % 3k 47 PR 1) i 18 e e 8 7 A 28R B 451
bho PPHTIHFEARIIX—HI4, XBEIRE AT HA BRI REAGEL )
% T GPA &G . R, RSB SEHAE SR, WA THARE
RPN BEEVE 9% T-& BN BOFRdE. R, GPA %5 23 4555 2 FHE )
PREE A7) 41 (90 FE B A2 T GATT 1994 1 T FIL5E (451 41 (6 [ o

FURHLAIXT GATT1994 1156 20 254 1 —LEPFit . Bt GATT1994 15 20
%, LR N R K2 WTO B 52 [ S ARRUR], R BT Sy
F1F AR KT SE B H AR BTl Zi i . 24X BLAT DL E 5k WTO & 52 [E 7
FIZZ IR T ARERIHE T, W 8 5 FHAh 22 0 b 3O 0 5
(1], I H AT REAFAE RS2 1E 29 1, A TS e GPA HIH2 T A FIIAs
HERIE T2 23(2) 7K MHERR T 1. XIS 3] 7 EyRNUM AR, 73
S N S S R 1 a2 g L 0 T ES ] T 2 S =y v W SO E SR & IR (P N |
ANBIAMEERIIE S B, SEAEERAZ, DRit—PEH 7 Hh2
NI VR ARERE 2 20 2k (g)7 TR (1 H AR BT, IXHE 7~ — P AR B
M E PR 2L 201 5 FORELE WTO L ER .
MBUA T THRE, WTO LTl x M E I oeiE. (ZBHEEKBES)
HRILE -
“BAVARE], WA wto FUU, ATEBHIEATAT E AR AN IE Y
[RI7K P LR g4 it DA ORI B sl ke 4 e A= i B gl e S OR3P IR 558
{2 BRI LA it AN 15 AR BLE A7 T2 AR [R) 1 Bl K 2 (Rl AT B B &

2”2 \WWTO, European Communities-Measures concerning Meat and Meat Hormones (Canada)
and European Communities —Measures Concerning Meat and Meat Hormones (US)- Report
of Appellate Body (16 January 1996 ) combined cases WT/DS26 and 48/AB/R, section VI.
13 Art. XX(g) of GATT 1994,
27 \WTO, Brazil — Retreaded Tyres, WT/DS332/ABIR, report of the Appellate Body on 3
December 2007, para. 210.
2> WTO, United States-Import Prohibition of Certain Shrimp and Shrimp Products-Report of
the Appellate Body (12 October 1998) WT/DS58/AB/R, para. 168. See also See P. Sands,
Principles of International Environmental Law (2 edn., Cambridge: Cambridge Univeristy
Press, 2003), P.945.
2 WTO, United States- Import Prohibition of Certain Shrimp and Shrimp Products-Report
of the Appellate Body (12 October 1998) WT/DS58/AB/R, para.130.
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R ) T B 10 77 2% o B A R 57 5 00 07 S 56, 34 A
TS WTO &y fRLsE M — 5.~ 27

(ZIEF) ZORE WTo FUNI R 2 A5 W3 b e 51 BAR 52 5 (55
ZIR R AT A, R RAIAGES I FH A8 T b 2145 5 W e 2
JiH) WTO R IBUR]. A, FEBUA R, XA FAFRET MK
N5 1 WTO Bt B 2 [ TE B AE WTO JERPIGIZ IR B %5 FE R (17T B
£

BEAk, £ GPA MBIT A, “HE” i LT TEN T GPA. — 2
SESAATT LLE 2 RN BliE R BRI R A it B 48 BHIR N R B0 TR 3734
Bio 7 2P R H, TEHT GPA SUAR PRSI EAE 9 A S SR AT UE F I 1P AR b
HERAR S 2OB0h B2 RIERAE IR . WTO V0K 5 s i 4 PR (1 503

3.8 WXTTCRIEHI A% BT FH B

R0 K SR T IR SR MR AT IR IR (14 2 75 3 85 J 1) T s s 3
B FFIE R

3.8.1 TR AT

N T IERIEHE N ESR, ASRBINN A E IS5 e PPP LN
P R AT I o BB I00E T I A 55 NS AE GPA B S 11 BT B 11 R A AR b R A o
UGN, N R A JLS AR B @ ST — 0 pPP, AR AL B (F
WERERAT BUX B 224k ) BB AE (BEH 28D (the daily press) ERATA

A 282

NI LEBE T R B GPA BUNNE FH TR . 2%
FERNTERALZ G, RS R & B R AT LS JH A& R AT
B RATZE SR N AT ] E A S A AU [ P A HAR e 1
P R AT, IF Fe VI AE LN R A A2 08 I 18R] R 25 8 i A5 8 0T HLAR ]

M 284
= o

2" para. 6 of the Doha Declaration.
2’8 para. 31(i) of the Doha Declaration which suggests a reduction or elimination of tariffs
and non-tariff barriers on environmental goods and services; cf. para. 31(iii).
% Art. X.6 in the revised GPA. See R. Anderson (2007). Reviewing the WTO Agreement on
Government Procurement: Progress to Date and Ongoing Negotiations. Public Procurement
Law Review, 2007, 4, 255-273, at 264.
280 Art. X.9 of the revised GPA.
8L Art. 1X.1 of the GPA.
%82 see the specific list for Hong Kong in Appendix 11 of the GPA.
253 Art. 1X.11 of the GPA.
284 Art. 1X.10 of the GPA.
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GPA R H ISk (PP 1) 3& 2 TR e SEAA B AAT A A 3L sk
R CBEE 2 BB 3D, AR AT 2 2 A5 JE 5 T A R R R

3.8.1.1 [ 1 R AFEsEE

B 1 A A A SRR R 2 R AR TR I A7, BIEHENE S 5@ —
T PPP IHLARIEFE . TIERIEWA H N B S FIME R

“(a)ME BT ANE R, gD RIGEEERA, WrTEE, ST
i B SR BT R Bl ok YT e & H, SRR AEE, welhe, @
FE X B S5 VE B TICR D 7= o BYOAR 25 PR TR AR 45 IO 1) AR A ok

(b) A RET & AR BCE BRI FER, BE &6 VR AR H;

(c)FF U6 B 58 B d BT A8 B AT ArT H B

(d)$& 2218 SR B 88 2 I8 #cbs 10 F s P ElcE HE 2 kN At B R 44
FAMRIR RS E A . B B B I N S AR, DA 336 A8 B S I T
U R I —Fh el 2 B 5

(e) % T & R SEAR ik, DL B A BB AR BRS SCAER A At SOAHR 45
W 35 AR B SR B itk

(AT B FIFE AR TSR, W 55 FH AR AN B R AN R FR AL 45 S

() BT XS FB B SC A B STASH AT AR] 3R T ) 4 BRI S A 24

(h)s& iz SR IEAE @ W S, FLBE . ALY, B —Fh DL b )i s R
77 2 RN e bR . 72

AN, A IS AR NN AR “fa] 2L H (summary notice)” . ZIE I 24 LA
WTO I E B s 22— KA, WEE. JOEE A E, JF Bz s g v Y
A5 B RIMARIY, IRAZHRARFIHIR, 8035 S5 8hs s s iR,
A LLE RS 3) 5 & A K0S/ F r btk 2%

3.8.1.2 Ffi4 2 FIpRH 3 Frgil Adksik

BEE 2 FIPAE 3 HR R8I A SRS n] DUE A “THRIERIB A% (a notice of
planned procurement) ”, X—Z 5 RIWFEE 5 “TER I A 2 (notice of
proposed procurement)” fH LU T 5 ELRED o IR AE N YR AT REZ I H
o ERIIE R, ERN YDA T, RO IR N R N Y
[ R SRR B LT L TR I () 060 4R i 5 A LR B 4E £, JE it

25 Art. 1X.2 and Art. 1X.6.
286 Art. IX.8 of the GPA
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RS T LASRAS 3 — BB R . shdh, W st 30 5 2 fi 20
%D . 287

IR B8 T RAE P A OSBRIV R LN RS, JF HoR R IS
KIS R TR ARG E . B TXEER, ALSARN AN ft
REFA 2 5 BRI . 2

TE GRS R T, BHAF 2 sibE 3 A 3L SR mT Dk
e T 988 B B 7L AT (notice regarding a qualification system) ”{E
NZETARNIBIE . A8 HIX T o A BN ER A SR & Prib TRk
MRS MR GRS, AR HALER GRS SEARISIE. A LSRN
2 S BF MR ARAR FHR I A 5 0 7 BRI o 5 R R 5 IS

3.8.2 HFRMIAEILH A

AN FOVF A L SRS A 5 15 5 H 8 R 1 9 EL ) sl 45 o Ath 7 72 1t
I T AN T BEHE S BbR AR H . GPA Xk H AW E T e flhnifE. — %
ME, GPA [MHE 11 SFERME KEATHIBR N 2 & 2 1), A SRR 2
2[R B HEAT IR ) B2 = 1, 76 PPPs ZERIWAIH T R4 H 55 Beh T (e it
L A B HE AR I ] o bAh, AL SRR N %75 8 B U o LI AE R, B
JAE s S SR T8 JH BRI 38 R 24 2% 18 38 A [E A1 A0 ] P & i DUHE 27 ) 77 20
386 58 P A5 B TR RN 1]

The GPA has different minimum time standards depending on the
tendering procedure.

GPA XA R FRARAE P A 55 A [7) B B ARG s 1] B o

ENTHHERIET S, WEAABIE A~ S 2 H B R 2 H b i /b
H 40 KA E

EIRBEERRIE T, AKTE A LSS 5 18 B A 4% A B R 100 0 44 B
MAFAESE P FRAS A 2R Y ik H B 2D BARR .

1) (EAP Jd A F& AR N 7 o W A8 SRR B E R AR AR e e, L ) B
o HARR A

® KA IBIG < H T B BN R 7 7 A 8 7 18 R A 3 2 b
FIHE 2 HASEDT 25 %, FHH

® L AnHEbRIBIE < H 2R Hs e H AR T 40 K.

2) TEV R AT FH A A AR B R o 15 44 B B FRARRE P, H IR R AR
Frigil < H BB 2 HARADT 40 K, B EIRKAAAREEZ
87 Art. 1X.3 of the GPA.

288 Art. 1X.4 of the GPA.
289 Art. 1X.9 of the GPA.
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H (the date of initial issuance of invitation) J&15 5 AMiHiE A 2 H(the
date of the publication notice of invitation) 1 —%.

E 23 FF A AR RE Py AR 3 H0 bR e v A ] REAFAE B A1 T A FH 8%
FELIYIRR (B AN R T DU S8 T I A R 0 ZOR AT I T o X PSR4
I

® NILIRE L E/DIRET 40 RIEANER 12 HAM T — AN sBa
B IR A G RADRTREZ S T2 9 458 6 BORIEE 9 428 8 P Al
RBIMER: W 1.3.8.1 B KIS, I H A RS AN 5 B 24 R ik
FXHZIUR MG, DL A SRt gt — D15 B IECES S . AR
AT 10 K, 20

® (EZENERIWHINEIE T, A FLSEARn] LI 58 IR A AT Bl R R A
A& AT 24 REWIBR . 2

® (EXTEILT, Wl H MHIRA AT, AR D278 7ME
RN TTAT RS, JRR AT LA BT 10 K. 22

® 7EP) KA AR I N RS I e A4 B R B SR R AR P R, B
2 NI 3 A SeAR BRI, AT DA 22t SR Al e A 7 7 22 TR AR
BT BORTE — MR IR BIBR A B, AL SEARTT L
SESIRR o JIPR . =4 A2 W5 K LASE 45 R LA S Bhs I HL N A AE AR 5 6L K A D
ﬂ:‘ 10 9%0 293

b5 4 S LB PRI B RS A LREAR 55 122 Bt H Y
AL HIR IS 2 SR R 7 SRAE — B, 20055 8 RIS AT IR I ) 0%
M. T IS AR RT A2 7= de-stocking 12 %1 57 4 1) B 1E R B[]
B R 55 H N B T

N PPPs LB K BRI BT AN 55, BIUnE 3T d7a Mgk fp 2t fiti i
Jit, LA BIANE e s bt H ], DAKTIORE R A REIR , il 4]
RE R A MRk AT

3.8.3 Htr

GPA I 12 25K, 4IBAE LN 7 1 SR 3RS ¢ T Bohr Al 4% T b v
IR ETE S B, AFLseimnZin 2 iR, Lk, #£#iEssS
FARAFFEF B A 5 R, A FESEAR A AR A 5 T RIDE BEAT 1) R W AR e 1 i
fZ8.,

20 Art. X1.3(a) of the GPA.
2L Art. X1.3(b) of the GPA.
292 Art. X1.3(c) of the GPA.
23 Art. X1.3(d) of the GPA.
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XA B LE 7 BB S R N R T e 215 KRR — P E R K
PERET IR, O SR [m) 38 7 1 N i R X R A5 B ESR AN . 7R
HRARFE T, A LSRR Y NATAT 2 S5FE 7 B8 UL 7 11 =R 1) H
TRPLFEFR A FERBEVEFARAET A, A SRS R 2 RAT A0 ER 2 1%
TEAE N R 5 SR ) PR LR bR SO . TERXPFIRE T 2, A FRseiikAZi
B[R] REATART G BR A ER AR REFAAR ORGSR o BEAh, A SRS Y J B
(B AT & 2R 2 SRR AL N R IR S W 515 BA ORGSR, HEX
HRANE TZM N 5% T A FREF w2

FABR S R 2B HE 70 VR 7 10 AR S 7 32 A8 L 48 ) 87 2 8¢ s T 404 230 11)
5. BRI IHATHERIGA SR AMIME BT

“(a) B AR P I OSSR )

(b)ihi%E T IRAGFAN 7015 BTG SR P st il

() FAR T FNFE B SCAF b 20 A FH 1) —Foh Bl LA IE S5

(d) B2 32 bR 5 i b H A0 3 1) DA K F50h5 5 At 482 52 B AT Av] 4 42
B [A] 5

(e)FFARI SRUETE S N 3 S AR H HA . B[R] A 5

(F) SR A 7 P SR AR AT AT 22 BF AR R ZER L W B AR UL AT B B

(g) XS FT 75 72 il B R 45 1) 56 B ks B AT AR B SR 1Y e B IR, BFEHAR
RS TSR UGE. DFEETHE. B4R B AR

(h) & T & R MFrE, BFETFEH AR B FHaFEM SRR, Wiz,
RIS AREE SR, X T HARS I f72 Bk S, I EFE IR A AR O
. EABAS AR, 2

(i) A 2% A

() AT FoAth 2% R B2k A5

(KIKHRER 17 MM (EERE) , IwHREIEAES N
05 E s B P LA, &AM, 7 2

WA ILSAR SRV AE AL N 7 LU LG 5B #ebr 15, HAp—FiE
SN WTO MEFIBESZ —, BIEHEFiE. KiEmikiE.

94 Art. XI11.3 of the GPA.
% For example, if the supplier is importing products from a country imposed with an
anti-dumping duty, the government must submit that information to the suppliers if that
anti-dumping duty reflects the tender price.
2% Art. XI1.2 of the GPA.
2T Art. X11.1 of the GPA.
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3.8.4 ACFEAR

GPA HI2F 13 2k &R THhr BB As . BUCRH 3 BA K & R T .

T AR BN Y LR R B E s Em T s as . 2R B
RS R ERE A T BT R B2, KNS 13 451
ARSI T A o e A Bebs 15, R AT DAHE B 0 e v F
TR T RIB AT . AFLSARTT VA R i@ i AL . IR ECE AL B 7 b
&R

WA 2 3E AT EARE AT, SRS AR ) DL Se VRIEAE A LN 7
FESFARANEZ T [ 22 8] B 11 AR W i 3 R A% T R

FESRR UL ) 22 R W) T BRI IR T, REE e 2 A 3k sk
XAV BRAEA I EHER), I BB Ca 284 7 bs s e e
IERT], AR 2% AL BERI R AN = R T 2 B4R T EBISMETE T,
RAFLARAERE e PAE T A BN E, B4 B A] A R %A AR5

FEASARPR AL RN EIRAR IR o o, RS AERA OROT 5 BOhR & M
25 AF IR 7 T SREBESCRITT S8 43 bR o 1500 5 B 32 FITT J 38 B 4 755 T IR
AR 268 Ji D AN AR B AR S T

R TEFRTELEREMNE, R 1)ZMENFEET |2 5308
FEFP BORRHE, IF H 2)Z N R BT & 2 3L 2 /RIS 2 BUE FE AR 3
P B A B R

R RAZ AR 7 328 5 ) SR IR A% S A LAt R peg R 350, 3R SE
PRAT LU Rz N, DA R O NI RES 1 <7 2 5 BUbn i 26 0T LA
TR AT RE 1B AT & TR B 26K

QIR SCER 1.3.7 M PTE, A ILSEARN B S R TR S AT RE
JEATZ A FIRIENRT, JF HAZ BRI R AR 2 A R SR i), B A KL
x5 B AR SCAE R 3R KRR I VPO Ao A DL B 5 R i AR S 1. &
[ B35 T B 75 B FR AR SO A1 I BB AN S AR

3.85 ARBFZE

—HASSAC AR PPP SRR AR T HE, ASLsekn i
L g b2 5EH X~ E. MRS E5HER, B BHLLBHEETE
Ak, *°

NILSEAR P 10 FrA &3 B RAT A B R AT R T A TRl
THHAMERHAS .. BAERBDNERETZREAET 72 RAERMEXE
fEE. ATENMAEMH FIIEL:

2% Art. XVI11.3 of the GPA.
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‘()% T & R P i IR 55 PR R A 5 s ()3T R A S A4 8 44
A" ()T HI: (d)FAr NRIAAFR AL (e)fJa TRME I HhR A
&% B E B R T IR 25 8 1 e i i A B A3 Afy s (AR A,
CARASERIE S 9 2530 1 ORAN 2~ 5 I 5 IR B IR HE 5 15 S I L 2RAE
P LR (@) T AR Fr i .~ 22

BEAL, RN SRAEREZRIAT MRy, BE N %A N AN
PR B EE W 1) T E 26 bR, A FESAR A UK B SRR SE (5 E . 5

AR A IR R B SR O, R h R B 0 S B i T A 3k
M) 2o B R 45 TR E A SR AL R N A R SR A 2, B B
R AF 504, ASESHRTT DB R A tefF 5. >

29 Art. XVII1.1 of the GPA.
30 Art. XVI11.2 of the GPA.
0L Art. XVII1.4 of the GPA.
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Ak 5
BR SR SR AL T &g 2 FARAE X &

1. 55

IEARFE 2.1.2 HERERI, AFMKHER R (“PPP”) IX—RIBEIFALE
BB Z AR R . R, ETARI N 5, BIERAARITHRT
ORI R R T IR AN AE A BRI 26 SOR IR PPPs FRIHE) S A S i o
e, 5 PPPs A KA RR B A HER IR R ok B T FVR IR -

® (CRTWHIBMEZKLZY) (M)A TFEU”)

® [ A FRIATE 4

® IR RE FRIHH 5 SR 4515

® B SR LA HAh Hy BR R 2= B3 e PIT R A ) B2 48 it

SRTTRT =ARIE e BB AR TR BRI, 56U A BAH LR 15
R IXEEBGE A NG PSR M 5 R LU S R B 2 1 25 AT A
B, HRE, ZHREEN A EMMAIEITERS T 1 HEEZ R 2R
HOBIE o A E -1 B: LY VAP

X075 RS 2% 1, B 2 FER IR I AN 2 BREH T PPPs ). —
Jitl, RUEUIRTHTIR PPPs Z [RIAFAEE — LUK R A4, (HIE PPPs tBA A
Rl AT A S T — SR M 26K, A S i T EEAL & 1
Ziry; A LB T TR SS, AR TS G A7
M, REKEFALFRMEEEHK, REAICRIETES G 7R
FEFPRIN, ZEf 1 X ARSS & RIA TR G FR DO Fy . A3 AR R4
BRI TR VR E MRS R VR 225 B XS R« RL A SEAR
PRI 5 22 L SR B 2 AL B SR IR R I 2 T8 (1 DX 36 57

RIE, FEPPAt 2 T BEE 1 PPP I H IBEAE 1 W 22 HERI RIS, & 5k
FEME LA 1Z 5 FIBEAT 202K, LU E W — SR A AR B 235 o PRI e %
2 Ty 285 F& K L5 R e 8 5

25 J8 Bl 2 [ B B RIPPPAT NI 2 I, WK EE 22 S = AE VA n]3E
TR, 2 1 D 32 2 AR TR RN DL 73 28

%02 Commission (EC), Green Paper on Public-Private Partnerships and Community law on
public contracts and concessions, COM(2004) 327 of 30.4.2004, at p. 8.
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® LA LRI & R VE 5 I B MEPPPs, 7EIXZEPPPs I ASLH T AIALN
PRI Z TR) AR P 5% 2 A ik T ME— R SRLIPE R 2

L
® H &Ik K1 BEALPPPs(IPPPs), I K BIFEMIAT S N I A SE IR
AFANFRITZ A A A o

B RSB HR TS 1 5T W R A i Y ) B AR . O 1 AR E
B, EBORER GNP 70 5%, E SR 4. 280 75 v fij 2 [ i R B R A
U HJEEAE , EA.3HE K Pl A 22 R FE B AR e P e (1« X 1324
PEPPPs B S iE HY 2 WK BRI 4, FLIRAETFEU. R G00 FRFAEAR 3L
AP RER]: (i) RAVEPPPSRES Wk 73 N Ak TREEE ARG & F, X
AR HARERRRBANBZ R (PFD R LREMR ST EE

HIRF LS .

FHAAT T B FEIPPPs . S IR R H U E 1)1PPPs 1) 3d: FH V5 [
AR KRAEE B 5 )% PPPs ¥ id FVE I AHALL, IPPPsHfiSE S| & 1 kA 1) 2%
VE, B S LA AKHE FTIB A3 (in-house) ”HE [ 7T #A 4 id A R W K
s PLESETS N—TIPPPIEFEFAN S 5 77 R T 1ZIPPP & [A] 2 3R I B B 47
FRAEF o

1E 7% F& 2Nt X AN [F] SR 2L ) PPPs 1 B B R G & Va2 J5 , 54.5
HB IR AE R R W F 2 K I 5t N VRO RIWRE 7 2 R IE A PPPIH , F
JCH IR VELE 20044 2l 5 5] N6 XTI F2 ST (Competitive Dialogue
procedure) . 4637 HIE T .

JZ R B, R SRR FITaf 7€ 1 PPPs 3@ FH VI U B M D2 S
LB DR e, BEAS T PPPs AURE— Dk . (B, FIFH IR AR ANEL
N2 E R B T R PPPs b ZEE R IR T AR R AN B R A =
R 2Bt — PRI T, A AR IIHNERIE R PIEE I, T
20 AT S5 AT AR A2 55 0 b A vk A 1) 2 P 15 22 R 1D RS 8 T S BRI 5 22
(1T B 4 )P4 AR ORG8E S3 R B R T R AU FA NER 12 5 5 a3k
SEAR IR A 9% 2R S22 08 (A Uh 2 18] R T 16

2. SRR BRI HE U AR
2.1 HRFLMME

ZRTHIBRIEAR 62T, L dkRE —— (BRBIsFZ64) —#, B
TR VeI, 258 ok 8 ot SR A Bl 57 [ — — il it g H R A
dh PR B IS R RN B R (ESE BAFAE A BRIBISN) & Fr
A3 1~ FER W AN FTAT R I BUG & 1R, 45 PPPs. IXEER] DL W RK
SRR LI TR 55 o XL il 1 W R I i L [ — A 2R 2y, IF
FLRT RAAE F 57 6] P 50 FH R0 S it T AN 9 A A AT 15
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KT PPPs, S EERIHE RS WOLH HAE iR IRSS A KE) TFEU
HI26 49 S AN5E 56 5% (LARTBRILAR SR LIRS 43 S6A055 49 %) . > ECJ B
ffia, TR ALk HaFriEs N RFEE 5 =077, B 2K
P X SO KA B X —AT 9. bAh, IRk R iR, R
ST 7 AT IOCRE VR e A8 2 R IR BV R R e — PR SR N, JE R i B R
W PR TR I B AR B AN SR I o 2SR SR U], B B T
U0~ 5% Ao Ji ) 4 462 B Sl M8 HE 1 4R ) “TE AR 5, T TR 1T
A ALK (B EAIERISRS P A S IARES 7RI A2 A BB
X%o 306

2.2 BREE ALK S

SN, Fh s RS L 2 Ly i BRI I AN 2 AT IR R Wi 7. TG
Hog, HEIELEWREF R T AR AL ZE, EWRREF R T
I TR I SEARAS RENS £ B A KA N SR T S PE AT e BEAh,
N T W ORI BE 8 GBUR 32 BIR W BhR NAT RS, 75 22 e BAR Y

o

9 T I — A, B TN T B A I TR 9 4
— IR, A, LA R KA A A 3 ELIE 4 (A
WARHEREET 2. FLFIREEIL T 5% TR R B4 F64 R —
FIHS, HUBER PR 5P P e P4 36 24 P e i i
A BN . K2 0 B8 TR A5 RS SR 30 0325 i AT S 28 o
AT X5

SRR T 46 4 K

o AJHITIEA

14 2004/18/EC—— A SCHLFRR A S TG 47 o R—H 4L T
ASRSAR GBS W77 4 R%) BT MRZ M EE A,

o ARHILIES

4 2004//18/EC—— A SCHLFFR A A T A 47, K—H65 44 T
Ak A BERTICEON S (A RI9NLIE) 01 IR S 30 05

P
I AE

Nz

%% Pprovisions on free movement of goods are of relatively little relevance to PPPs.
304 Case C-458/03, Parking Brixen GmbH v Gemeinde Brixen and Stadtwerke Brixen AG,
[2005] ECR 1-08585, at para. 61.

3% See Commission(EC), 'Interpretive Communication of the Commission on Concession under
Community law ’ (Commnunitication) OJ C 121/2,29 April 2000.

3% See further section 4.3.2 below where discussion is based on Cases C-147/06 and C-148/06 SECAP
v Comune di Torino, ECJ judgement of 15 May 2008; and Case C-324/98 Telaustria Verlages GmbH
and Telefonadress GmbH v Telekom Austria and Herold Business Data AG[2000] ECR I-1 0745.
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PRo XA RS HR W B2 A3 T T2 P B i seik, =
HMNFASLFIESIN N B A FHF RS . A3 AMUCE H
TRILHTT, AR tREH T 250 AL E S A SR, WasiE 2
AR T AT AR 50 38 Al B SR

St 3 U P SR ] P A AE A PN 8% R RILE 1Y «

® LRI TR

154 89/665/EEC——LUJE A SCRR N “ o S ES T T RDF 162" ——E 1 34
SO FLHR TG 2 U ) 65 ) P 3 P P TG S R D R ) 1) R 5 1) o

® N HF T4

54 92/13/EEC T4 89/665/EEC—— A ST I J5 R A 2 F S0l Rsr 18
D ——FRE T o I F AR A R 1) A [R] B A e R S5 R I 1 U f RsF
il JEE

XS T RGF T S Bl B4 TR 4 2007/66/EC(A I EFR A “1E1T
IR Ha 27T 1 B REFHMET .

H A& BRI e 4 /& 7E 2004 SFdt iy, FF HE SR &Rk 2 B 7E 2006
F1H 1 HErsgit. MR R T NiEA R D R ZIB W R 1971 4,
EIXR—4FHIE T —MRE AL TIEE RIS $84 71/305/EEC. £ 1977
SFIEIT AN A RN A (RIS AR [F R )6 4. $5 4 77/62.  7E 1980
SEARHE AR 1990 AEAR A B 1 2 LR D R0 I g 2 PR 9 o IX B 1 1992
TERRE 2 S HES L F T SE O — 8B4 . 7E 1993 SRR HL | AR B
PIAFE I FEEPAN R —FCAR AT THE GXPANSCARF EFE®R ST
T NELT) - RTHN AR RS 93/36/EEC LR T AL TS
Al 484 93/37. 1990 “Fil it +5 4 90/531/EEC, X — {4k R 2EfH 2] T LA
AU HEBR BT “ A S 38 1 T 352 7 59 TAEAE N, A7) s 1992 ARl il 184
92/50/EEC a2 W A R Y R 2 T AR S A F, FH 1993 FFilid 54
93/38/EEC ¥ B2 AHF WX THIRS & F .. L SCHIRBIRT AN Koot 8 4
(1989 HENFLERTTRBFHE A 1992 FEHI A FME I TR ES) R
FEAE XA T 1

1E 2004 FEHIHR 2 AR 2 BT EBERIFRS U

1 KT AN A F I 1E S 93/36:

TR TREAFRMTE4S 93/37;

KT AHARS A R84 92/50;

kT AHFNAR (LR ERAARS ) #4584 93/38;
264 93/36, 93/37 F1 92/50 MLl 1) A [F] I RLb5 #8 4 89/665;
ZF64 93/38 FUHH| A R FIREGFHE 4 92/13.
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f£ 1990 FARAE T AT S S), SEGER R A TSR
PRI NG I £ —BRKPRNLE#EZ 5 GI 4 6 , ZEdES
SR EREAT 1 V2 BT IF AT 1 BURRE Y, SR e 1 PR
Lo XML AT SCH R B BT A LT T8 M FHEk iR & . XA TE
A FRRI I R B AT AN 2R R IH AR 2 A2 — R, BRI VR 22 TH 17247
IHEAMRE. (Hi, W5 THZERMNE. JLHZEKRT PPPs, B8
fle2t PPPs SRIBIRCRAE I (M3 Rk 4.5 B AIHHED , EAHFL
RGN T — M S A ERAIRE . RETRIE 1 IX TR 2R,
BRI AR BRI ANVELRIN . E A 2004 F52 MU0 LR, RREE D48 5e
J T B IEAE AT LA L I R ] L s B, JeHSE 2007 2T IR
DrAR2MIT E PRI BErE 42

2.3 ZRSR/MEERIE FHED)

et R ZER AN, EBERASCEHE T — RIS, FERZ
PLEHRITEZ, kX PPPs & FH R R IR M3 AE e 5 o X S0 45

® LN ERILARYE R IR &S INZ M &R GEiR, 0 € 121/2,
2000 £ 4 A 29 H;

® N FMKAE I RN T A FL A R FURR VR 4278 I RROR VR ) e e R 15
COM(2004) 327 of 30.4.2004;

O NEHS MMM S FHS . RRINET it &2 R e R X
T2 RAT IR T ARAKAE & R AT A JL R ARV 288 10 R e AR 08
%, COM (2005) 569 final of 15 November 2005;

® TN BEAL I A RAEK AR OR R G T A LRI AR VR &8 R 1)
ILFRARTE R I ZE L2 RRE i,  C(2007)6661 of  5.2.2008;

® LS MIMRININ S BES . MINAETFAHSZ 02 LUK X Z 7
SRAWER: NEFRASBMKIEW R R AR T : KEATMK
K%, See COM(2009) 615 final of 19.11.2009.

X ES AN B AR Ak . RS, EATE R L
B 1 RRE A SR A U] 87 24 an el T AN R 2R AU 1) PPPs. HH T iX SeyE B 1
F6 T B 2 S BATIE R R A G A B, R EAFANGS 1A T H &
J5£ EE AW DA RRAR R AR ARG o 32 T SRS V8 TR0 ot A P K S A B i R mT DA
G HIHE R RAE NI R TG

HAREENZ, 5 IPPPs ML, ZTREXFFIFEE RN T AFM T,
— 7, RXTRHUTLE, BRASCKLER, BT IEAERTRICT R KTF
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fiti, BRI P2 — SR TR VR E A TR AR, ]’
B EL B AN 58 RN SO E — MR EE TR RAIMERT PPPs FRAI I il 2 o >°
FA—TJ7 L, KT IPPPs, Z i T IUT A9 B SGBIRAE N iy
e AR AR A e PR A el 20, DA “AE AN U AN L 295 13
PR B2 B =5 R R AR S NTTRIF R0 7 3

PARBVIIE SR DR B RS, AT IRLE PPPs. RAT A
AE WA 5 5 48 2 v I o 1R 77 5 4 IO ROMDRE e HRBL I & R 4% 7 R 5
(L NORIEE 4.5 §B70) o RAREM TRVFEEM PRI IH & HAh 2
Z91% PPPs (R IIAR X 70 FFRIEATEAE , 173X 1E AR R AT EE K 7 1) - e A T
S KB T FRER A — — 2 KIS FIR, KRR TR, £
TR G AT Bbr, SRR A, WAL RRBE, T EHEIH )
TS . RVl ROAEIG ST IEAEREAT R TREm i PPl BR
B G s wE EAR YR 2 A 5 R ON A B AR KAIE B L iz
Ji A IE =

3. HHRK B A FERIGHE I Brat s 32 2014 PPPs i Bl

X B KG B AE 2 KRR b R A L S T P 2R 3 49 PPPs,
R 1R 20 78 AN H At m] PUUR SR A L& R 214 PPPs, 7EF84 2 N —Fh il
RGeS TR (PFD TH o AFRIGHE 4 BTtk o B 22114 PPPs
I8 TR E e R STiE, FEL PRITIH, WES 4.5 490

3.1 BREAA LRI T RRFEE™

%07 See Green Paper on Public-Private Partnerships and Community law on public contracts
and concessions, COM(2004) 327 of 30.4.2004; and Communication from the Commission to
the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions: Mobilising private and public investment for recovery and long
term structural change: developing Public Private Partnerships, See COM(2009) 615 final of
19.11.20009.
3% See Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions on
Public-Private Partnerships and Community Law on Public Procurement and Concessions,
COM (2005) 569 final of 15 November 2005, at 2.3.1.
%% Ibid. section 4.1.
319 See S. Arrowsmith, “The European Procurement Rules and Public Private Partnerships:
EU Policies in Conflict?” (2000) 37 Common Market Law Review 709; S. Arrowsmith, The
Law of Public and Utilities Procurement (2nd ed) (London: Sweet & Maxwell 2005),
pp-320-331 (services concessions) and pp.818-823; P. Badcoe (ed.) Public Private
Partnerships and PFI (looseleaf), 8.039-8.056;C. Davis, “EC Proposals on Public Service
Contracts for Passenger Transport” (2002) 11 Public Procurement Law Review 114; F.
Hausmann, “Public Private Partnerships and the Award of Concessions” (1999) 8
PublicProcurement Law Review 269;U. Neergaard, “Public service concessions and related
concepts - the increased pressure from Community law on Member States' use of
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TRERF VR 228 1 2 HE B IR 55 R VR 8 1 222 th R & T I AfR
Wz B . BEAS b, IRSRFVFEE R S S HERRAE SN, RN CARAR
L EPUKIRAIRI LS5 A ILETTE 2 30l & X Rrir 2
EWRUE AR, R TRk HORE T 23T TR 2

3.1.1 R HRHFFAEIIE X

EASEHI RS TS ASE TRISI AT, 8 1 4% () %, &N
— {5 AT A IR T IRRR, 02 TR O 40 UL A T FF
RTRRIBR], S R 5 R S, 7 o RSV B 1 —
T, CAHRET — AR BRI B VAT, 7E I )
P 0 P B T A

FE AT T A O RS VPR 2 S, 36 1 2@, — AT
5 % 45 T LR IR0 A 7, R IR SR LR 55 2 UL 7E T 2%
FER BRI, A T bR 5 2 S, 2T TR R VF 228 10
TR, TR ABA KRR REE G RS, I L VT
FIB MO RAAHR I 5/ T T — 0 M7 25 i iz
P/ R PR 15 ot 3 LS 105 L0 8 P 0 2R 31

O i ol o vl i 4 i T 28 e 55 P Bk R A B R o e AR R R
DB R R IR SRR E 2T, KUk B T IRST I 45 & H
EIEHIRST I RRA,  IF H R I8 T R AR 55 A 1A 2 Ax B 3% 28 ik 55 ok A1
e, A REIRAFHCN K 2 I Le AT QG A . AERXAEIE T, ffr X
) — A HE 71 2 F R S —— R TAE 2 KRR B35 =7 # i A i
R S5 (0 A o G 2R R 0 2 O ST T B 07 ARG B S o PR ] 5
T B REAT BR 1], B A TP e HER AN ARV s - Bl dn iR — Tk
R T E SN B NS, SR SRR it — Pl CRAE PR 5 B KT 1

concessions” (2007) 16 Public Procurement Law Review 387;U. Neergaard, “The Concept of
Concession in EU Public Procurement Law Versus EU Competition Law and National Law”
in R. Nielsen and S. Treumer (eds), The New EU Public Procurement Directives Copenhagen:
Djd 2005); J. Skilbeck, "The Private Finance Initiative and Public Procurement” (1996) 5
Public Procurement Law Review 148; C. Tvarng, “Public Private Partnership in the European
Union” in R. Nielsen and S. Treumer (eds), The New EU Public Procurement Directives
(Copenhagen: Djef 2005);R. Williams, “The European Commission’s Interpretative
Communication on ConcessionsUnder Community Law” (2000) 9 Public Procurement Law
Review NA105
311 A parallel definition contained in the Utilities Directive Article 1(3)(a).
312 A parallel definition contained in the Utilities Directive Article 1(3)(b).
313 |t was stated by Advocate General Pergola in Case C-360/96, Gemeente Arnhem v BFI
Holding BV BFI/Arnhem) [1998] E.C.R. 1-6821 (para.26 of the Opinion) that exploitation
entails that the provider “assumes the economic risk arising from the provision and
management of the services”.
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N, B ARX A REEAE TR SR s . MR RS R TRITEE IR
SGEIRE, WERGRAE 7 AR, AR F— TR E 1 5 XU
MR AR,

TN NS ERDH, AR S B A I B 24 A Ge i
KETRBEYEE S, X—rE&0ARK. MTHRTEEMNE X, JEEM
Beatson J E = ARt M VAR S T &7 2ol T T 1%, ZEReRT
ZATARIM AL PR E A I ) R AR ZE M 22 k. VA B N IZR T B ZHE AR
H B IR, BN H G XA FEAS R R 2 5 B & BT SO B2 H 7 2
g (58 65 B , JFHAEZR TR (—FmE, FHRRSEA
2 MRS, KANLAEZATRM) . Beatson ) A ATEXANJE N N AE
PR — BURF VRS« ML R AR HH A KA 2 1 B A 55 1 XU (265 65 BO) «
WAL Z UL, [T K& — DR BT b 2 I IE AN —— b4k, X
2K H T A AR AN & R 2 JayiX — st 2 A

MESCHT IR TR 2 I SURE, REHTIAN KR E TH R4
Lo HERE M R — IR, (H 2 X RO BT o (1 BE B A 2k B4 4
FEEHRAE RN . EBER YEERS T RS ZHET NN, A
KREZE ARG, B AAZEH B 5 (5F 68 B,
R HIFRAM U T —AEHIE S AL ST 2 KR 15
— I AECNRFF A S o Beatson ) fE“VEER " R RN N——LIF
EFIERE ——XFFAE—IF A E, B E AN A R 69 B).

3.1.2 RTRFLERTRLSFRIBATHRN

WS RF VR E S R RR A T AJLER T84 (56 17 %0 M=
A4 (5 18 %) Z 4. HE I 2004 F LAHTHCAAAES B I HERR -

NICETTHR 2SS 56-61 271, NALTRRFEESRRM 7 AR
IR o

R 24 JRy St i) TAERF VR 8 B9 T IR A @ M T Al TR A 9%
TR, (HRNFAEAE RS LA HER S, UGS
b E D 52 RIS EREIN . 5 A THEAREF —FF, AT RETR 2oL )
PRAGE A T RE A HYIPR - An 5 mh R 1) =4 R =4 = LA 07 R AT 2 5 IS
WA REID B 7 Ko AR AORE e B SR TR 45 5 T v A AR —— L 2
HRBEAT AR AT X T iy 5 4 ) 2K — — B0 18 9% T At

314 Case C-382/05, Commission v Italy [2007] ECR 1-6657 (Italy waste processing contract);
and Case C-437/07, Commission v Italy ECJ judgment of 13 November 2008.
$15Commission Interpretive Communication of the Commission on Concessions under
Community law, OJ C 121/2, 29 April 2000, fn. 9.
%1% The Law Society, R (on the application of) v Legal Services Commission [2007] EWCA
Civ 1264 (29 November 2007)

91



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

BEAME N HVE R, RSN RAE I LERFTLENS 5T RE T X
5%, MO T IR E W H R TR TESE () i, B
RFVF 22 E B AR N ARRIE 2 R R RF VRN B 1Y o

FEFR O RF VRS IR HEAT XS A — D B R AR, LS A
[ Ry A i) o HO RO A VIR SRR VR 22 8 2 Sl BRI, T2 A A
FIRRRRERER &R, RN A8 A 3Rk . (HA2, PR3
HRY LB BER, RFEERTRHC (25-30 4, BiE AR
R, WEERRSRAIVE S, B A TS5 i 5+ or O E . fE
AR ERATC AR I, Bz — B Ry LRk R B MR R R VR &
BT R RS T EEREEA, R PRI S T
HITTIR A 35E0R NS AIAE PPPs & 2K i e 55 5 O RR B N i T 4.

3.2 K 8 2% 240 0 R B vk B — AR 1 R )

U B SO RRBEIY e B BN B I A% A R R [ AR AT AT N, %
B 7R AL B iR sh U A E], AR, IRSAIN (KAL)
K8 HRsh. =

FRUE MR B 26 2 3% R Rl 0 [ 3% PAS S I E B, (B R 3%
T 1) 5 15 05 ZBRE ST RS AAR Y o TE 2 2 B3 A2 9Bt 1 451 PP A A e ] sy R
TNEF VR E AR WU 46 20 K 52 31 X B X5

Hisk, TEALCRIHRAEREEZ MR EE, 3L PPps
B IPPPs Hf6 I AT A LRI RI R 0], IR B L AR By AN AF LA IE 24 1
HERR T G FH I A 2 (ER 438 i3S RO, 7 G E e,
BRI 4.3.2.3 #45) o BHik, M RIS TIZ 0 KB BT Y
PPPs.

KT FRLEHEHEZ SN A LIRS A E R PPPs VAN O 4
i EC) 7E ANAV ZEHIERIER T, SR KB TEERERFNEIE T,
HE¥MALRZHRALER TH—PHRIWTEYE (the procuring
municipality) %A FIAHF .

“18 REFL AR FFTEE A RS HRRE A LT 1R 21
HTEE 2 46, AR, RIR TR B8 7 R 2L A 2 AR, —A%
MmE, EAIEEFEEMEN, JHE D .

317 A. Calleja, “The Legal and Policy Considerations in the Award of Public-Private
Partnerships”(2010)(2) European Public Private Partnership Law Review at p. 100.
318 Commission Interpretive Communication of the Commission on Concessions under
Community law, OJ C 121/2, 29 April 2000, at Section 3.
319 Case C-410/04, ANAV v Comune di Bari [2006] E.C.R. 1-3303, at para.20, emphasis
added and footnote omitted.

92



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

19 BAREH T A LRSS R & 2 2006, Frald, ECZF 43 4640
ECE 49 %% (..) &

20 [ 7 AR EER SR N ASL, 480 A fobn A0 5 U [R)RE i 1 A 3
MRS s, BB ARE R B SRR (...) .

21 “PEEXH A AT E B AR B R IR, R, SRR STE,
ZIUEMER IR TRVFLE A 300 R X L5 0. ssings A 3624 5 &
W BZ 1) SC55 ORI DRAE TV EBOhR N R 2, — e RE LI 2 1 AT A2 BA
AR S5 R s R AT IS S 2 F, I HEH ER TR
()o ”

R FFFANRS], PPPs ARFVFLE MU Z KA KT H sl 25K
ORI, (R 3277 A R B A BV B S U R o ) AR R S )
SPEEXT AT BRI G B R BRI AR EL AR DA AT A SR, 22

W R RN, BATE S 0E T RA N E A" B Hiish 55
F, JEHR TR TFEU (56 49 A1 T IRS5 1Y TFEU 2F 56( LA RTRRAL
IR LRI 5 43 25 F12E 49 2%); ARG B IEARR R8s, YR E TEWHE
JER D) R[] 45 6 AR5 i D) P AR 1 S5 FRDAE

3.2.1 X T HHEHEMRSHTFEUZE56%%

TFEU 55 56 b K BIDNR B 58— i % [ A B HL A 8 5 [ i 11
AR S5 BB RT3, (RIS 2 - B s it 2k mkifiag 1, LA
HH CIE E SRS (B, — A2 25 HAl R 5% [ D2 T H 12
L) BE IRIEH e A A, DURFT AR HAl E R SRR S5 RN B 2
DYSRAE BRI o 2R AR 1 il D3 [ BHLLE SR B R At s 57 ] g DR AR £l
AR VE I A PR BEIR 55 . 0K AR TR 18— D 1 BB SR B Al K
RE R 2 E B E NS5 B A R V478 & R A TR 40 A AR T RR
fill o

=RFE it n] g S 7 TFEU HIEE 56 4%:

3.2.1.1 HZBESMRFHSE BEKHER

Bln—2E e, ZAEF AR B NS 5 — IR E A ,
2T E N EAR NAERF P T H A Al BEE R B AR 53 [
Al R BEA% SR A A [ N A& o KRR RV R R R A 3L T
R [R) (0 700 Tl D3 A St A R P DX 3P /B e 99 B — s ER B 7 R,

%20 Commission Interpretive Communication of the Commission on Concessions under
Community law, OJ C 121/2, 29 April 2000, at Section 3.
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X — R RRINTERE AR N5 EC 2F 49 54HiE S (IAERT TFEU 28 56 %) , A
RIS B KA AN B ) B P2 AR T BRI (e 2 KR ST
Iyt A2 3 7 5o, (HRARBAHR M, ) 32

3.2.1.2 X EH VAR B HoAb A R B K Ak [ 4E A E 2 R
] P Ao b S8R B 1

[ 1t 4G 1 0 [ PN Ak Rk B At a5 ] 7 Al [R) 450 FAE 2 A
AR B E AL ORI et B . BN, B PVEERS TS B
HIE LREFTIE X1 Ak 2 5 07 R G AR RN & B A M Al B i, BRI B
INAIX AT EC 2 49 45 (FUFER) TFEU 55 56 %) , INEFE TR
KA AN, 31X LAl AR A b A A b B AT E 8 BE3E sh 78 BT i X 45

TFEU 2 56 2 tHIFEARIREE 1 o8 1 v & I8 A 1 R 1 e 20 5] O\ A
NFE E C 5 8 Ji T AR BR . 7E Storebaelt i, &[F A —4K
BRI AT RE A P12 57 80 T R BTN GE, X VCAFZF I E ST

323

%21 Case C-360/89, Commission v. Italy (1992] E.C.R. 1-3401.

%22 pid.

323 Case C-243/89, Commission v Kingdom of Denmark ("Storebaelt") [1993] ECR 1-3353.
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3.2.1.3 X EH PR R A 4ol A RS ROR K

FE£5 TFEU 5 56 2547 R M — MRAAIBE A, BRI BER L 1 34— Fil
Jiik: B XS AR S5 SR 50 AT RN (1 1 AT R 4 400 D GE B s e Y, AR
TR i AN BRI TA] K B AR 5% 1 A AR 55 (R S R I 5 XA A 7
HI 26 207 5& T 2 3N ek 75 SR RO G 2% e I L B4 I S PRI 4 Je v,

RRINVEBEAE Contse 232w 55 R S ER 4 AP A FE T iX—
J7i% e LTRRINVERE TRl 78— Stk X 3R1G A $L 56 1R 9 (] Fh 2 1 PR
il — — 5 a6 b N A% 2% AF B BR 1 — — DA ZIIE B L 2L 2% 1B 24 (X
FRAE I IZ 48 it 2 DB RLE LD o B, —ASSRTT D E W B — A5
P, BRANMVAE NSO B IR S5 (A VR4 8 & R HEAT Bobp i 5 BN 2 B
20 SIS o QS IE 2 Al A2, IS0 AR AR A AT AR J5 & T ) i A
MAEHIX — R E S, FHTRX —HEESBE %Y, RfExX—%
A3 ] P R L A0 1 Al L £ R S5 1520 . (H2, ] BASE 72, 7E Contse
ZHR AT A S AR E B P Ak beoeE Y AL T E A RIS, 5
V] 422 1 A

3.2.2 TFEUSE49%% (DLRTHIBRILIA K Z)58434%)

TFEU % 49 Z K TR B — MR E AN TR Al s 53 B i KA
P R R ALk AR (B2 ) R E = ol D3 R 2 e PR B FAth Bl 5 [ A A0
b A BN 5 FL I Y Ab A R SR 261 R B

PR#IZLE NIRIG AL G (AFERTEE) Wit seiE R 7 iZaM
5. fE Re Data Processing Z&H, RAAM RVAHAEIC LL AT 5 R] A B8k X
PR ARl ER M BEARM A NeWS Y, PO & 1 HTEC
SARZK LI 43 SR 120 49 % . DRONAESEER TR AL I A B KA 2 36 P 19
GORAE B AP AR RORAN, 31X — 2K BRI 1 AR RRAR [ 4k ——
AR T AR EEAE T M BT (1 (BT IR AR S 20 57 43 2% ) AR LE £ FLAth k03 [ i
LA (TR AR 2 2056 49 2%).

3.2 3% BRI 2R L) B 1SR Rk RR & AR )

A TFEU 26 51. 51 FlIZE 62 2% (RTFRILIRSL LI 26 45, 46 FIZF 55
) WA E 2z — IR B IE SR, A RV AL B AR HEAR 55
H MRS, 7 TFEU 58 52 2% (SATERIAAZK LS IAEE 62 %) il
TERTNIREGE, A R M mERE . EHES

%24Case C—384/93, Alpine Investments B.V. v Minister van Financien [1995] ECR |1-1141.
%5 Case C-234/03, Contse v Insulad [2005] 1-9315.
326 Case C-3/88, Commission v Italy ("Re Data Processing") [1989] E.C.R. 4035.
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LSS BRI AT (AT o) (R 2B/, TFEU 5 51 SR RV oL B i
AIRAEAR 55 B EAT R

TFEU 3 51 25720 K BIRF VR 8 IRFIkR e, UMM A IR Z
FERAT Dyl A AL 2 JER 73 0 H AT RE AR B2 AT v 2 1 0 B K ]
S BURIRATAE . BRIVERE 98, PRUONHRERE T 1 2 A e ar B s 50,
TFEU 55 51 25 “ W ZRRE Dy O 1 440 i 01 L Fe VR ORGP RO A 2, BIR 1) FC
& VE R A S B 2R D R AR SRV — Bl AR I BN 9 — B
A ZiE FH 8 SRR V22 AU Lk N B3 N B A b S it B 55 A PR ) 175
" IF B A E St F T T 355 B A VR ik S A R e PEROR) B

B 524 R AR 2 6 2 M0 % 7 BEAS NI SERtvs s s .

RRINEBEHERR 1R TFEU 275 51 2548 RIS R IE M . L 10iE 3)
iR )JE TIRSSEUR CETITALA? O KREZ T, XA BCRIUL S
277 ORI R RSP BT R BRI 2, 0 B L s 3 B SRRt
LIR [A] b 5 BR 95 AR AR AT A 3504 R BB o 0

FA Y 2 2y HERRIE FH ) 2% 3K 2 15 38 FH B, BRIV e AR O\ — A5 4
F AT DLd B 7 48 i — — FF A 0 0 1] P = At 1= 2 TE) | B X
——e B RVFRT, R BEEAKTE A IR 2 E T 2 —UE B L OE M — — 4k
MRPNVERE R 2 N BRisch s 23K (mandatory requirements) 7,
oY IR 4% At A “ b B4 BE R (imperative  requirements)” B4 & “ 2 WL IE 24
P4 (objective justifications) 7. XELFRH, #AEF—NE5S RKHTEH,
WM Be A a2 sy o] LS N, AW 2 Ry MR IRY . W BUR B Y
R LA S TAE AR B ks,

PR BR BEE T AR B 22— R LB B N, SR PR A A ) b it ) AT
FRERVERL S, T 2R A80E R EOR”, MRS TIER HARKI T 5=
S LB AE 2. XEWE, U, 0 7 SCBUITIE R I H bR £
B, R Od A 2RI S e 45 T R 4 i /b BR A3 28 ) S it ) =
. £ ESCH$E 2 Re Data Processing 28 H1*%,, B OKFIAE H & B 15k,
EORZ 5E R AT AL BEWE A AT W 26 20 1055 46 25 A12R 55 26 R
IESE, DOV REE R B ke B~ 32 e R RE. (B 54 4318 IR )T
Jest ) PALARRERIEHARE (S5 IRABARSTAT RIMIE) o X — 5K

%27 Judgment of 15 March 1988, Case 147/86, Commission v. Greece; Judgment of 21 June
1974, Case 2/74, Reyners.
328 Commission Interpretive Communication of the Commission on Concessions under
Community law, OJ C 121/2, 29 April 2000, at Section 3.1.5.
%29 Case 147/86 Commission v Hellenic Republic [1988] ECR 1637
330 C-272/91, Commission v Italian Republic (Concession for the lottery computerization
system, Lottomatica) ECR [1994] 1-01409
31 Case 21/88, Du Pont de Nemours Italiana SpA v Unita Sanitaria Locale No.2 Di Carrara
[1990] E.C.R. 1-889
32 Case C-3/88, Commission v Italy ("Re Data Processing") [1989] E.C.R. 4035.
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EBER T, BT B S AT & EEB R I o BRIVERE A, N
2 LA (1R BIR 1) 1 8 Tt R S 8 Sz s MR R IK) H 10, Rl 2 i
Ao DA A N P PR R 7 SEIN DR B STAE AT AT BE RN AR o B A IR L4 i
HIRICR B A 2 52 B2 A b2 75 2 T KA A 3 i B2 i
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3.2.4 “FENARNEEH

FEMARTRIGAIEIR T, ZRSREW A, ERIRZR LT
e (1P S AR SR, X5 3 A R RS A SR U ARBL O HadE T 2 1
BRI, AR EFE AL

W& A2 5 RSP DS R NS R e > ks B S
KEFELHTFESFENAR, mMALKETRABS. TR, REXR
A AE Walloon Buses & H 7K AL 8 o - 4K FH X 25 240 1) J U g A~ A2
A H BRI, PR B AL 12 58 R A PR 2 DY Rl R T SRR U B RCR

SRR AP X — BRI SR 7V 2223 (AP, X2 1A A
Ny FEFLIPAFAERXFER RN, AR K20 Th U 7 ASRESE T [ EE im0 AT
X RV 55 BER, HITEINERGRR TR RSmER, AVE
N FERI SCA AL XA — MR U, >3

3.2.5 FRHIER K X5/ FHERIEN

FEARA — B IR 34T P4 4 5 I B 2% 2050 22 FER I B 52 A AU A 1 “ Y A
(Ry” 355, I I EEA A B sl A , 4% 1k s 53 3 P BIR 1) S B 5 3] A 4 e »
B anx BARE 12 5 1 26 AT B BRI T hsitE . RAEWE, Telaustria
SV, BRI R S MAE M, B A S SR 5
IR WCHIE BN IR S5 e VR E & [AAT R B R AF R BR AR 4 2 103 VS
2 oh, kBt — B SR AR AR EAL R G 7S 1 — R B ) 55, 7
B TERE LR 05 1R 2 5 AT AE A5 A 55 117 320 BE 808 T T8 4 A0 o AR I A
FPR) T CAIRRE S 61-61 Bro )

{E Telaustria Z¥* 1, 3N B BHFR WSR2 TR )7, Telekom
Austria (—PNAIETHRFIHEEAT) N T — /N A = B if e IRk 5545

333Commission Interpretative Communication on Concessions under Community Law [2000]
0.J. C121/2 and Commission Interpretative Communication on the Community law
applicable to contract awards not or not fully subject to the provision of the Public
Procurement Directives, 23.6.2006.
34 Case C-243/89, Storebaelt [1993] ECR 1-03353, para 37; Case C-87/94, Commission v.
Belgium (Walloon Buses)[1996]ECR 1-02043.
%353, Arrowsmith, The Law of Public and Utilities Procurement (2™ ed.) (London: Sweet
&Maxwell 2005), at 4.16; P. Braun, “A Matter of Principle(s): the Treatment of Contracts
Falling Outside the Scope of the European Public Procurement Directives” (2000) 9 Public
Procurement Law Review 39.
3% Case C-410/04, ANAV v Comune di Bari [2006] E.C.R. 1-3303, at para.20, which provides
that “[B]esides the principle of non-discrimination on grounds of nationality, the principle of
equal treatment of tenderers is also to be applied to public service concessions even in the
absence of discrimination on grounds of nationality”.
37 Case C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG [2000] ECR 1-10745.
338 Case C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria
and Herold Business Data AG [2000] ECR 1-10745.
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WEE AR, AR RSN IFASBEERARM, maREN
TN B T R AR E YRR . B R B R I HOR W /6 = (Austrian
Federal Procurement Office) R 1445 T2 A& 15 M. 24 HH 45 2 BT B il —— i
AT A IE T4 2 BB IR 5578 & 92/52 B AT A~ HF k15 4
2004/18 FrHUAR AT A =L FE 4 93/38..

TE A2 B R R o A LA I ER IR B, RRIMVERE S 853, AR iE &I
ANEH T WRSFTFEE . YRR IR, R, N7 FEREHE
WLk, MRSSFFVFEE U AR AR S 20 IR R 4% 17, B 4G 3E E 5
SR, X — RN TR 7 E BRI LS. RIRVERE R, %IE
B 55 AR T o R IR R R 2, — e RE R B DUE1S RS i 3%
NSRRI AE, RIWHEERTIR AT (562 B

GREA BREMYER R, FONHAER 1A ch R B f R . BRER S
LI & “TH B 55, i A B s R, 25 1k i o3 [ R
PR SR FE A R ARG it 1002 5 B0 1 ) 2544 B30 2 B AN i) 952 7
P o 249375 BH B B AT A AE & M BRIV BEAE J5 R 1 ANAV Z244-4F Parking
Brixena =4 HfiilN.

B2, MABRERTEERBET (X2 Telaustria ZWEM) , B
FAEHADAE TR S 2 AMER R LFHITEE < WA FH, JtHEARMm L
B RRSS G TE, 1 W e B FE I B SR A4 R A (UL R TN 26 4.3.4 35
I3

B, WMAER LSS R IE R Z s B A, Bl (R
NHRY  (the Official Journal) .

Hk, MAERERGERBTAEAMIEENAE. LIFEATRER
N ERE R EAS, BN R IFRER LRGSR &
A — MRCIE 5 B A2 B o B AR R I8 5 K R0

=, ANERR A GRS [F A L5 ——2 B AR R IE R 15
UL S CLATRR T T R 5E 4.

TR 7R T AR EFE B ) A B S i R E 3 B
B X 55 Bl i AT A aE ) vk e, I B R B FAETE T -

o KiiT, JFHARWHERAIE IR AS;: FHH

At that point, service concessions were not explicitly excluded by the directives. The
exclusion introduced in the current directives codified the Court’s finding in this case.
0 It is noteworthy that the ECJ noted in an earlier case (Case C-275/98, Unitron
Scandinavia [1999]ECR 1-08291) that “the principle of non-discrimination on grounds of
nationality cannot be interpreted restrictively. It implies, in particular, an obligation of
transparency in order to enable the contracting authority to satisfy itself that it has been
complied with” (para 31). However, the Court did not elaborate any further.
%1 See Supra. N. 18, at para. 21.
%42 Case C-458/03 Parking Brixen [2005] ECR 1-0000, at para.49.
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® RENZIEIL, Flan, 7EHMEE L 12 S BGE W A A E S IE AT
J7 AR AR 22 B T 5 R 5 17 OR B AT A~

® N B AR BTV E MR TP EAUZ AL N TR E B B X2 5 #hr
G ERER (B, BRI ES) , SRR ERR
LR SRR E R AE NPT (1 AR 55 APk AV . >

3.3 WREERIEHE4 T KAL) PEPPPs

FERLZIME PPPs Y, IMARKFIFAE o, BB ANS 5T A ILH /AT
AVE TR Ot (B, —Pregie. — MR, — ML, — 30
ATIHEFEAE D o X AR 2 FL M R PR ) S0 B ST AL Rl B TR (PFI) o
R IR, IFA R BH TR R AR 55 s F 3 S 3 7 s 74
NS 5T, R M 23S 5517 mTRESCAT ) 2 H
reMER, (HR WA R ARSI H 5, 2F, B, TREsEE M
KRR S5 A AT 3R A MR B L 2 TRE I IR

7F 1992 4F 11 AXEERER PR OVEFEIX Z AT C&E MR F
fER TR o HREPRBEUGHIZH, (H2W ey H e AT
B A E B EST RS #1Z  (National Health Service, H1/AILEST T3z 5 A
FEIHE RS ) o

VTR PTIR R PRI HIVEEEN, D AUE e RIE T ARG F B2
F5E o MIETR 2R, FRIEM TH0E O8N T &8 — el
NEGHEEH S AN BE DRI R B a45 K, LT, 254
FRIBE R B 2 R 55 A SR ORI T & [F)7 1 A dEE |7 > “aitiaE
HX ARG R RO PN FEAMARSS RS R RAARE, W 7R
F AR N BTN B L SR Bl 8 N B/ R SEAR B4R, T o3 Sl L AE— &R 51 T
REGE WM/ TR . SRk 55 i s b 227, ¢

3 Commission Interpretive Communication of the Commission on Concessions under
Community law, OJ C 121/2, 29 April 2000, at Section 3.1.2.
344 See further Arrowsmith, The Law of Public and Utilities Procurement (2™ ed. 2005),
sections 2.16-2.20; HM Treasury, PFI: strengthening long-term partnerships (March
2006)(available on the web site cited above under “key policy”, direct link
http://www.hm-treasury.gov.uk/d/bud06 pfi 618.pdf); National Audit Office,
Improving the PFI Tendering Process (2007) (available at
htttp://www.nao.org.uk/publications/0607/improving_pfi_tendering.aspx);National Audit
Office, Making Changes in Operational PFI Projects(2008)
(http://www.nao.org.uk/publications/0708/making_changes_operational_pfi.aspx)
¥ Directive 2004/18, OJ L134/114-240 (classic sector) Article1(2) (a); and Directive
2004/17, OJ L134/1-113 (utilities sector) Article.1(2) (a).
% Directive 2004/18, Article 1(8); Directive 2004/17, Article1(7) contains a similar
provision referring to ‘contracting entities’ which include contracting authorities.
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AIE RSP — D A TR, SNMRSEH. TREEFREN T
AT — RANEET TRENE . —h TEGFR RS 7y 7 SEIERIE
2 5 TR E BRI« 58 e T AR I I8 I AR AR 7 20O R M R 25T
MEFE. XEEFE TS IRBEGE, EXREFRFREAFRiEE 1
A A ARG = 5 A i LR R 25T & Al IRt 1 IX SRR
T B LT B IR BRI A R b B e, (HR WK
SR =4 J5y I B BRI O B, SRR Rk b, BERS RN 7R
Wy (WK M5 BEME . RS & RS 1 AF TREMAN &
IR &, IFH RS & R RIAR S 2 A 782 B 2

& T =AANFISR R A A3 [F ) ZNRBUHE . 15258 BT (9
=REFHARE R IEUHESE B 25 il B3 DRI X =28 &5 [RI3E 4T3 =4 1)
A3 DX AR — — Bt 51 ik AN [ R 1) 4 IR 3 P AN [RI SRR R 3% TR
Cal 4 [ R T A SRS B 28 SR SR — — IR U [ ) AR i — D
ERRX=RE [FIE AR EAF AL, JeILfE:

i) AR A [R5 Y LE A AT AR 55 R] B v B TR

if) AN [ S R FR) ) 8 X i 38 1 AR5 PR 1 AR RT3 A D7 T A A DX 31
(L FHIRIEE 4.5 #55) 5 BLK

i) S L IR 55 B [ I AN i e LR PR, 12 DORFEARH A R A (55

MR 55 65 TR ] ARt — 25 90 0 -

LA SER (Priority)” IR ST, IX ISR S5 3254 A B A3 R ) 1 2, 1
an R SCHTIR I —#E, JFH

2.“TeR S (Non-priority)” AR 55 IXFARSSAZ R T AR 52T
WA RN REEBGEE A N R, LIRS TR 4t
THEAE I 55 AP BX SRR S5 BB AE B 2A w0 IXSR AR 55 B0 g
TBAEGEWAE IR, DR ERS, Wit Rss . 1T ik AR
5o I NBIINMAE 24 RIS, BAE, B, EEABEST RS, A
T ARFRER . ERIERIBIEL KIS 20-21 kP HUE 1TIXEMN. 2
AR IS B 5 2 MR AE I YE . AT L), BUARCR T IR 5 IS BRI P3R5
PO IR B B A BRI AR 55 o 40 R TR T8 S BUIR 55 R R 6 73 % 4o
FIAEE L 7 TSR 55 B 0 XA B AR, T 38 0  [R) #R A el 20
AR (522 560

M LU BAR A R 35 3l 5 A DGR CPC it Hh BT 4511245 1 v 3ok Rl 23 iR 25 1
FhE, TARIEEH EE R H P, IEARGHE AL Felix S, >
FEIZ S PAE A F BN AN BRI 7R IR IR, 2% L3R

37 Case C-411/00, Felix Swoboda v Osterreichische Nationalbank [2002] E.C.R. I-105670.
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A S AERAT A TR B MRS TR T A R I B AR AT A A AR
Z e T A RN EASE R, BOZ A R A 3 B9 N B8 2 o e BUR
55, BISZEEME AN 4 B4 1 32 % Al 55 (supporting and auxiliary transport
services)”. Swoboda Fi%EX—M i, Fik: ZEFRFEW K255
BRI EATRI gt RS, BHRAERARRS 2 —. BRIMNERE R E,
HHEDZE T A IBUEREUR & T et e AUk 2 00 1 kil 4 & R H B
PRSI, AT AR AR . R 4B R AR R K& 1A . T
SR R 2 H 1”5 B2 %1% B k06 R 2R — &R
YERI . FEREEE R, N T 2RI E I, HEET]RE B SRR AR A . —
(1 B 55 b 204k 0 o M R M G Bh o R R AF C-76/97 Walter Tégel v
Niederésterreichische Gebietskrankenkasse 7, RRIMVEREH M, A& T X
NAMG B i Al GRS AL R T TR B AE W AR SS, BEwk a5 1 A AL
KRS Gl sy, #IAZ N FithiEim”) Mk 1 SRR S
(EFF RS IRy, AN RS RS « X—&RUILLEFL
JERLHTIE & Te AR e A IR S AT IS, M REAS [R) S 28 A 45 RO A B2 48

348

XN E N EREERAREN, AR —MERPEE T TR, 4t
N A/ EG AR 55 o £E 2004 4F 2 RTAE 5IR & TR/ RS & FA <48 B2,
NSRS IAELS T S TREMIRS M E KA R <8 BH
P26, TR 1 K58 ()R (d) s =B . IXHE: “RALER %
IREFERHE 2 BRI RIIRSS, IR SRR 1 e e BN fiEs), iR
seyEsh HOE e T & R R EEM, WAXFA LA RN A A LRSS
EF. X—HEHWE T, 2N TEREEERERABE T, HRRET
R BERRMA R BAEM R MBS & R —FF) 2T X AH M
AR/ TREMME MBS (B2, YEFREA EEEARE, A&iEHS5IZ
EA BT, TREHETHNMEREE . BINER AN T IX—J7
%, HINNRRE GRS ELEEH kA, JHTREMRS T
FH R E AR AE W 2 A R £ 2 B N B B — MR &R . 2

R AL EFEEA RIS, X855 IE IR E 1)
PFI & [A) /& T2 & R BUIRSSA [FA O

HE—T1 PFI &R IIIRS, A bZiE sy 52+ A 1)
ZRIIME . RTAE . HARMM . EEAR TS, £ AN e+
WA 22 e 8] . AR E R IR 7 TH 5 PPPs A i KIREL, [
AR R SO 4.5 3T I 4

8 [1998] E.C.R. 1-5357, [1998] 3 C.M.L.R. 768
39 Case C-412/04, Commission v Italy ECJ judgment of 21 February 2008 (concerning the
pre-2004 directives).
%% For a comprehensive 9uide on these rules, see S. Arrowsmith, The Law of Public and
Utilities Procurement (2™ ed.) (London: Sweet & Maxwell 2005).
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3.4 FERKH4 L RIBK BRE A A BN T IE A 324 e prps
ASEETR, TARKVEZE, 4 2RI A T DULE S 4 038 A6 L2 A
o IR IR T46 4 VLG T TR
o FEARGMIAIRS A Bl
® 154 I EPKE 2 HERRAE 20 25 354 1 LS5 2 50 (AT 6 2t
)

XA A B B R RR 1R AR EE DAY IX S R IR
e e X SR Z A X, NI —TR PRI & 1R, 38 E R O F ELR I A 3]
K, AKWRESE TR =P IMERN R RE, IR PP #iHFER
TET 1A MIE G 2 4h, (HRTE 4.3.2 HB5TARREI 2% 2030 N FI AR B 14
) S35 W R AT AR

B B 25 2 4 O 20 9O I8 T 50 7 5 4 T K M Ak 4 2 V0 9 45 )
T LA IS U T . =

WL R SR, REZHE R FTAF R SCEACEFE A S LS,
T HEEFHAER T 1 S ORERALERIEXNERET) « RIEHE
R, IR P2 5 R R e o 5 o IX [Fl4R 2 BT B R I1) P25
XPRE SR AL DL S0 4 I S 2 0018 ), s 1 2R A 2 1 i ] R
Hilly AT TARUEZE AR 2 e A SRR IX R R — — IR HAA A FF
ANFEFR 2 HTE AT AR 26 29— e 77 & A -

RO 7E FE LR BRI N AP A T AIGERETE 0 5%, A Ar
A 22 AN PR B Hh i FH AR e 47 55 10478, JF BT Re S ¥l & B 55
A L E AR LT 2 L5

TRERTEX—EHENSZF . RSB T RE M EBUFE
BEEE, RAH P & B30 — — X A& T2 & FIARNE B — — i 5 5
NN 2 IEAE ) 8 A 2620 b 1 SCAR B & A5 FE At 1) L A vk 2 A )
32, 1) Telaustria B - B HEHE RN, AL ZREAR#VE. =
BT R LN

%1 Commission Interpretative Communication on the Community law applicable to contract
awards not or not fully subject to the provision of the Public Procurement Directives,
23.6.2006.

32 Case T-258/06 Germany v Commission[2006] O.J). C-294/52, noted by Brown in 'Case Comment:

Case T-258/06: The German Challenge to the Commission’s Interpretative Commnunication on
Contracts not subject to the Procurement Directives’(2007) 16 Public Procurement Law Review NA 84.

33 g, Arrowsmith, The law of Public and Utilities Procurement (2nd ed., London: Sweet & Maxwell,

2005), at 4.16; A. Brown, ‘Seeing Through Transparency: the European Court’s Case Law on the
requirement to Advertise Public Contracts and Concessions under the EC Treaty’ (2007) 16 Public
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1IXEE 7 T2 M wl AR R VE R, RN — SEyETE SR 1 R
SEAEN U RN B FEN I 2 (8] A B & 2 10 40 L (3 H T8 61 g B0 0 B
$2 55 SO B e S 1 [R] HE B AR 5L AR B 1 3 A Y B 2 A e
MIEE)

20X RIS B R B AR Nk T B RFIAEE; JFH

3B M, &b, DIHAIE S A FME 2 H 8 TR 2 T aEsR ) 75 R X
B o i PR BT AR 55 5 TR AT 9 B BN 1 A& BRI BR ] — — 5 1) 2 A
REE KT A R A B AR I BUR S = R AN A& .

BE, REGAELEM 16 ¥F, Telaustria 1E N FIFE: CL4 4% BRI 2= B AE
Coname M KIERERTHfIN. >

4.0 B A SER AN iR 25 (K1PPPs ™

R H \PPPs BN “NILZ HTTMFNS 577 8 T L — MR E R

AR B SRR S 2 6 Rl B A28 T B &R . ARG 25
IPPP—— [k 1IN B A BH HAR 5L 7 LA —— B BRRS 5 5 R T4~
ANSEAR (R BRAE I REAN/ B AL SEAR IR B A By, RO BB fl it iy 2
SR A FHEAN B A IR R IPPP.,

FESEE AT, — T IPPP i H P T 77 AL

o EAEIE L — I AT], %\ BB R SR AFA NS
HITBRERA ——8, ARERT, A2 DRESEN/EREZ NS
57 ——IF BT —Tla G A BE — TURF VR 4278 45 3K 8 AL IR 24 AL S
s

Procurement Law Review 1; P. Braun, 'A Matter of Principle(s): the Treatment of Contracts Falling
Outside the Scope of the European Public Procurement Directives’ (2000) 9 public Procurement Law
Review 39; P. Horijk and M. Meulenbelt, ’A Bridge Too Far: Why the European Commission’s

Attempt to Construct an Obligation to Tender outside the Scope of the Public Procurement Directives
should be Dismissed’ (2005) 14 Public Procurement Law Review 123; D. McGowan,’Clarity at last? Low
Value Contracts and Transparency Obligations’ (2007) 16 Public Procurement Law Review 274.

%4 Case C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti [2005]
E.C.R. 1-7287.
%5 See in general C.D. Tvarno, “A critique of the Commission's interpretative
communication on Institutionalised Public-Private Partnerships” (2009) 18 P.P.L.R. 2009
NA11-23;R. Williams, “ The Commission Interpretative Communication on the Application
of Community Law on Public Procurement and Concessions to Institutionalised Public
Private Partnerships (IPPPs)” (2008) 17 P.P.L.R. NA115
%% Commission Interpretative Communication on the application of Community law on
public procurement and concessions to Institutionalised Public-Private Partnerships (IPPPs),
C(2007)6661 of 5.2.2008
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o BLMIIMANZETZECEHFEN AL ER AR, ZA
A B AR A & e gl “ N (in-house)” T 3R 15 1 A FL & [F) 84 -
2y =

DR B FESR T U B ik 55 ) IPPPs VG [ BB N 2, R NIE 75 E AN
A% FE T IE B “ N BB AL, (in-house Providing) 441l #h i3& FH A1 B J& A b ) 491
ANETIE A -

4.1 RREAASLRIEHN T HIIPPPs

U Ry Be 25 8 AL SR (AT 55 7 — TR A FER IR 2 58 i i 1) A 3%
FF, EBAANZE TR W XSG e . ERAESS 2 — T AR
WEE B MU 2182 M A S S H, A2 W5k B B 262
Ry A UL b4 4 B AE DGR E o X T- 484 2004/18/EC [t 2B 1T
FIZE IR S5 T 5 5 T R S 20 P A IR I, 451021 TREU 565 49 25 A% 56
SEIIHE, A0SR T AN 7] s 5 [ PR A b B 8 347 AAHH DGR I SIEAAR P X 26
ARG R . A, AR B — TR SR P Bl
—IINICE R, EFEANSE TN TR AR AR R . L, £E5 4.3
Fl o FITHEAE 1PPPs (115 5t T B R AR

ERERERNAZ, REZRASIFRAHE - MUENHREF ———4
FEfF FIRIESRE 1PPP IFAAZ 577, 51— R FIRSE T 2 305 R BE R v
LE G N AT —— IR A S HIE. >

4.2 IPPPsFI“ Py FREE L B 451 4

NS ARYE S AR AL IS, B AR RS TR A R — A, BRPNVERR
A AR, BIAEEE AW KB AFEE TR, A 75 B & R A R
T o 3B A (1) Jo B A T AT R 1 A FE S A B 2 B A A H B AT
FEARFN A G, A A A7) SR AN A L2 R 1T 1 S AR R A R 1
N5, NT AR BT A AT T et 7 Rk, WRINTERE
Jid R R R it 1 B, HERR T A0 SR o IX TR AR %
IPPPs )AL F= A | IRIZGFZ .

Z A A HVE R B R T “house” B 2 Ko B 1[5 —BURFEB T TP AN 2 32 AL
FILAAE, PRANTEER b RA H43 8 4E A HNFR B T A0 1) | % I BURF B 1]

%7 Commission Interpretative Communication on the application of Community law on
public procurement and concessions to Institutionalised Public-Private Partnerships (IPPPs),
C(2007)6661 of 5.2.2008, at 2.2
%8 Case C-26/03, Stadt Halle, RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft
Thermische Restabfall- und Energieverwertungsanlage TREA Leuna [2005] E.C.R. 1-0001, at
para. 48.
%9 bid.
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REME A A A& R — /N “house” 2 NG 2 124K, AN [A] ) [l 5% b S 35 AR 7 i 7O
Mo — 710, WA E K DI FE—AVEN, FHHMN
eSS W B B30T 1A directorates ALK RMIRIARSS”: A
— 7T, P NACKAE 24 R AH [RS8 N 3 (within the same sphere of
authority) AT R ZHEBAE N EERIG. WELH], 785 ML T A
PIBUR 24 Ja B E N [Rl— VR AR SR I A Rl 58 43, B RN 2 40
S, SRTIT T BCY R VAR 2 T 4 R O ST R s A, e

7 BA B = K “Teckal 272, RRINVERE BHBRHLIAN, “house”
BEARE R T EXRIA KR, AR —AVEB LRI 4 /N T A BT
BIANAITETE 2 N2, AEA—ANE A, BRIMERT R, TR R S — 0y
NHEFRIAAAE, ZAE RPN ST AL, 80— 7 A
FTHRHA R — RS EEEEE L BN SEHE, PN EE A
I3 TR L SR 22 1] 1) SR D 22 HE T BEATS AR 1E R B R D A 0 1) 3 FH i 2
A TE SR 24 Jay At 7 1A 2 S S SI i 5 ) HE 5 O 38 10 S it 1) 42 i) AR
Ay H, [, 7 HER PR A SR SR A H T — AN EGE Y R g H R
SE VS B S BE 64> (essential part of its activities) 7. 3%

Rk, i Teckal AGSKE— R FIKIFIGIE, BRINER D@L T
I H. 9k 22 U 48 e B ) I B R W R U ) 451 1 T 22— — — AR O Y B 4t

30 Letter from the Ministry of Modernisation of 18 January 2005 to the Ministry of Finance
regarding the state's centre for economic governance and its participation in procurement
procedures. Quoted after K. Weltzien, ‘Avoiding the Procurement Rules by Awarding
Contracts to an In-house Entity-Scope of the Procurement Directives in the Classical Sector’,
P.P.L.R., 5(2005), 237 at 238. As explained below in section 3.2, Canada takes a view similar
to that of the Norwegian Ministry of Modernisation.
%1 K. Pedersen, E. Olsson, ‘Commission v Germany - a new approach to in-house
providing?” P.P.L.R., 1 (2010), 33-46, at 41.
%62 Case C-107/98, Teckal Srl v Comune di Viano (Reggio Emilia) [1999] E.C.R. 1-8121.
%3 The available express exceptions will be addressed below at 2.3-2.5.
34 Case C-107/98, Teckal Srl v Comune di Viano (Reggio Emilia) [1999] E.C.R. 1-8121, at
para. 49-50.
%% Case C-349/97, Commission v Spain [2003] E.C.R. 1-3851 at para. 204.
3% Case C-107/98, Teckal Srl v Comune di Viano (Reggio Emilia) [1999] E.C.R. 1-8121, at
para. 50.
%7 Case C-107/98, Teckal Srl v Comune di Viano [1999] E.C.R. 1-8121, P.P.L.R., 9 (2000),
CS41; Case C-94/99, ARGE Gewé&serschutz v Bundesministerium fUr Land- und
Forstwirtschaft [2000] E.C.R. 1-11037, P.P.L.R., 10 (2001), NA54; Case C-349/97,
Commission v Spain [2003] E.C.R. 1-3851; Stadt Halle [2005] E.C.R. 1-0001, P.P.L.R., 14
(2005), NA72;Case C-84/03, Commission v Spain, [2005] E.C.R. 1-139, P.P.L.R., 14 (2005) ,
NA78; Case C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de'Botti
[2005] E.C.R. I-7287, P.P.L.R., 14 (2005), NA153; Case C-458/03, Parking Brixen GmbH v
Gemeinde Brixen, Stadtwerke Brixen AG [2005] E.C.R. 1-8585, P.P.L.R., 15 (2006), NA40;
Case C-29/04, Commission v Austria (Mdlling) [2005] E.C.R. 1-9705, P.P.L.R. 15 (2006),
NAS52; Case C-410/04, Associazione Nazionale Autotransporto Viaggiatori (ANAV) v
Comune di Bari, AMTAB Servizio SpA [2006] E.C.R. 1-3303, P.P.L.R., 15 (2006), NA217;
Case C-340/04, Carbotermo v Comune di Busto Arsizio [2006] E.C.R. 1-4137, P.P.L.R., 15
(2006), NA150; Case C-220/05, Jean Auroux v Commune de Roanne [2007] E.C.R. 1-385,
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RVE" B A X —BIAMT AN Z T . B SE, FLHEER 7RI RLINX 20 K A
F8” 4 R A3 P — — X 2 R RHR Y R I =4 Ry (R N B I ME AT - ek, ]
FEHERR 1 YN AR 2 —— tiR A BN TR 2 R B A SR SRR B AT &
A, (E)EHERZ T, HHXH B QRS R AU B, R,
if) AT (R 2 3 A A — A B 2 AR 4 JRy (R 428 1) T St i sl R S B
Mo RERFEIXMANEAE, A 2 3k 25 = Xt R N s it o422 ) 1 432 3 1) Al
55, BN N OGR T B TR s B =07, HPSUR R
fill F SR AR 25 BE AR A s R LR 55, AE S BN R FHZ AL
FERNEERE, DSOEWRIEER. 0. MEIERATEEE ML, R
T LAAFE 250 2 35 B 7] B 58 SORA AR A28 HE B 2000 1 A 7R 1 &
HY, B “HE A ER 2R A HERR AR R W i & B30 IR sURVAH R, JF
HAEVE G FERT B F 1 IRIME

HULE AT DURE [R50 IS I VR AR 20 B, < N BB SR A6 Rl S i3
I 5 0 PR LB P T AR R ) R AL ) 00 3 3 230 ) e B 40 7
R H A7 K. AT LA X S 55 E e RO e A2V 2 07 T el
PARAMEUHI T 5 25 A BB L RAT R I 26 OR AR RE

4.2.1 “FHUEES]” IR

AR ) R N R R F AR AT DL T A BEA IR H, Ba,
A FRMEEZARHE R RERME— T, tbih, FH“NE
(in-house) "X —FRMH AR /R T X 524 /) ELFE L 4T A —— 18k 50
S5 M )& T 1% AL (belonging to the house)’ —— SRS RALH = Fia s
&SI AT NI H R,

RRABAEZE ) SRR A SR 2 Jy (BRI ")) ARSI /7 LSS 7 1
BSRHE AR 2 H 17, TR H R K FEAIEAURIE R VAR TSt
B MR B B R AN BT L R R

DRI, ARBLZ A B R 2 1 B SRR N BN 3 10 2 AT
AR T T B R ARSRYESRGE IRE ST, DRIRAE TRE . Se sl 55 IO L L i) 2%
A EHRER XA RA] . X RIS R BER I =4 JR 55 T B EL AL
T ——AEFRF (A )M 2 7 T ——AE G AP S5 A EIEMRE REHRER 1

P.P.L.R., 16 (2007), NAG65; Case C-337/05, Commission v Italy (Augusta Bell Helicopters)
[2008] E.C.R. 1-2173, P.P.L.R., 17 (2008), NA187; Case C-220/06, Asociacicn Profesional de
Empresas de Reparto y Manipulado de Correspondencia v Administracién General del Estado
[2007] E.C.R. 1-12175, P.P.L.R., 17 (2008), NA204; Case C-295/05, Asemfo v Tragsa [2007]
E.C.R.1-2999, P.P.L.R., 16 (2007) NA123; Case C-324/07, Coditel Brabant SA v Commune
d'Uccle and Ré&ion de Bruxelles-Capitale, Judgement of 13 November 2008, not yet reported
in E.C.R., P.P.L.R., 18 (2009), NA73.
%8 Opinion of Advocate General Bot in Case C-220/06, Asociacién Profesional de Empresas
de Reparto y Manipulado de Correspondencia v Administracicn del Estado [2007] E.C.R.
[-12175 at 75.
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A IS BRI P 4 B PR B R AN o OB AR TN i TT L2 1 5 R 2 R
I R ABOM, RN E — IR HEAR S — TN B 2 e, oA a2 —
MRAREEREER. 7

AP AR )7 SR, R BRIV B i d 2s 1, JEAS IR 42 2
JRAE N RGN B B AR I BRI A, — T TR BRI A =] T T
“ATRE, HOORTPTAL A BARNE L, E 58RI 2 JR T R S R AR A 2] 2T
S HARI A, 2P TA)RIRF I 28 7] 50 15 455 A ARHABAES 1) £ 2B SR ) i o I
AREMRNE. 7

2N IR A 1 DA 5 4 R YR L St A 25 R 42 2 R BT I, X2
A 100%HIRFBL, ERA RO IERESR R, SWE HATE 1 ARz ]
MIZER, e B B A i A R SR8 DON 1 J ) Z R RS AT A . AN
£ FL At 355 e N AR A3 ST VB A7 AE W] RERH L 42 ) =4 R 72 A A (AL 7 5
NI A 2 A SR A AR R

AV RIS SR P AR AR R 0N 75— B
NI —— 5T £ 75 75 73 0 S 07 T O SR 24 5
SCSTH AL BRI, AT DU SESERE I 4 5 7 B ST A ),
SURHG 405 AT RE R RS B S BIN MR Cin-house partnership) , [HIER
B0 ELBEHCHR IR AT Y ALY, A A BB 5 A
BARSTHE M M, (LR AR 75 % HOR AT HH S0 65 1 Yo S
RN

RIS OB i SRR T -1 A i FL 3624 R TR A,
Rt T A RERCUAIT B A6 R SR AR DU (U2, PRI
T E SRR A SRR MG R . TS RN R AL R TR
WL ARSI MNBRITE, R, TBALE T A R

39 Case C-295/05, Asociacicn Nacional de Empresas Forestales (Asemfo) v Transformacicn
Agraria SA (Tragsa) [2007] E.C.R. 1-2999 at 59.
370 Case C-220/06, Asociacién Profesional de Empresas de Reparto y Manipulado de
Correspondencia v Administracién del Estado [2007] E.C.R. 1-12175
371 Case C-340/04, Carbotermo, Consorzio Alisei v Comune di Busto Arsizio [2006] E.C.R.
1-4137 at 39.
%72 Opinion of Advocate General Sixt-Hackl in Case C-26/03, Stadt Halle and RPL Lochau
GmbH v TREA Leuna [2005] E.C.R. 1-0000 at 6-10, 59.
373 See Opinion of Advocate General Kokott in Case C-458/03, Parking Brixen GmbH at
74-75.
374 Case C-107/98 Teckal; Case C-231/03 CONAME; Opinion of Advocate General Cosmas,
in Case C-107/98 Teckal v Comune di Viano [1999] E.C.R. 1-8121 at 16.
875 Case C-324/07, Coditel Brabant SA at 31; Case C-340/04 Carbotermo at 37 and Case
C-295/05 Asociacicn Nacional de Empresas Forestales (Asemfo) at 57.
376 Advocate General Kokott in her Opinion in Case C-458/03 Parking Brixen GmbH at 74,
argued that ‘if a private third party has a holding, even a minority holding, in an undertaking,
the consideration given to the economic interests of that undertaking may prevent the public
body from fully pursuing its public-interest objectives’.
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B EH AN FAL T (public-private company) 2 [R5 &0 8 T M vk F i
F N AL R 51 78 CGin-house exception) HITEEIZ N . 37

AR R e i I3, an R HS B SIS TR AT & R AL 7 26 4
AN 22 /D e AR A X6F B DR 3 TR S HRAS B 2 o B AT [7) 35 AR 1 PR A AT
EH L NRAERUTHSRAT TR KB, el A s R hfilE 1)
ZIwE A AR, 2 FE S B B A AT 5K B HE A B SO A1 AT REdE
I FL I AR B AR ICA R R A Rede . PRIFEH, DU RS IR A/ & A AL
FER" I EER . AUAURAE R 2 R IR K S I BOR TR A 2 Bt , Bl
A FRIR—F LB B BT R 1 2 R IR —— TR AU £ 2
] BRI IS 2 A BT S —— AT HEF R R N 2 BB AR P
PR o SPRAS PP FE W] & FH 0 K 2 =] 3 T A4S 20 AU R R 42 il AL
AAFTER, LR B PR 2R E B2 532 il 53 A ABUR B3 A /N AT S5 10
BEHL LIS (blunting) 223k 24 R £E AR AL (1l s H AR AT EL 22 ok
ST T B R, 3

S 1 0 4 S S R LB A R A LR 5 B 43 9
L, 242 ASES RGN R GER % AU, LTRSS R
TE S5, 0 A F 4 R 22 S0 A2 5 T BB A S 2077 24
B LR £ 1 I A 0 7 SR AL P BRI 20, DA A T 4 R 5
B DL VT (4R 24 Jed ST X P B4R Bt 3 P2 A A L
PRBURL, RS IE N FRAERIC R AT, 75 A Dl s, o

3" In Case C-26/03 Stadt Halle at 19, the circumstances that the private minority shareholder
had ‘certain specific rights seemed to turn decisive.
%78 Such powers, entitled to the private shareholder, prevent the City of Mé&iling from
exerting a ‘similar control’ even if the latter has the majority of votes in the general assembly:
Opinion of Advocate General L.A. Geelhoed in Case C-29/04, EC Commission v Austria
[2005] E.C.R. 1-9700 at 36, 39 and 46.
3% Case C-458/03, Parking Brixen GmbH at 65-7.
380 Unless the public authorities were entitled to exert decisive management instruction over
the in-house entity: Case C-94/99, ARGE Gewasserschutz v Bundesministerium fr Land-und
Forstwirtschaft [2000] E.C.R. 1-11037, commented by M. Ohler, P.P.L.R., 1 (2001), NA54;
Case C-29/04, E.C. Commission v Austria [2005] E.C.R. 1-9705; Case C-458/03, Parking
Brixen GmbH at 64.
%1 Case C-26/03, Stadt Halle at 19 where ‘the private minority shareholding exceeded the
threshold of 10 per cent above which, in accordance with the German legislation on limited
companies, there is a minority with certain specific rights’.
%2 Case C-324/07, Coditel Brabant SA at 34; Case C-458/03, Parking Brixen GmbH at 65;
Case C-340/04, Carbotermo at 38.
%3 M. Dischendorfer, ‘The compatibility of contracts awarded directly to “joint executive
services” with the Community rules on public procurement and fair competition’, P.P.L.R., 5
(2007), NA129.
%4 Case C-371/05, EC Commission v Italy, judgment of 17 July 2008 not yet reported in
E.C.R. at 25; Case C-324/07, Coditel Brabant SA at 41.
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4.2.2 AEREFHEETANER

DA S AL 8 5 DA A 1 LB e 2 Jg AR ) 1 A 3 22 Ry S i L 32
TR, BIIRGIHAE A AT IR E ML H A EER, XA E
N b, HARN—3 3 AT AT BATSRAE N 08 R 2 ARG 2 B B AN [
G R R . 3

TERRPNE B (1) i g FIASE 75 22 1) 7= L (Advocate General’s Opinions)
e R BN, PNERHE N 3 S AT A Y E B S (main part)” A3 A ER
(essential part)”, XA FRHE P FE AN AR BH A o 5[ b X HoAth 55 =77 5K
W FAETAT ] DA BB . A 7e i IRER i SR E ). R
TEVP BTG X — BRI G AR E R (A7 5 T AN e, eI K R
AR RS A A7 A G i e ] 5 128

TEVERE BRI ) B 2 — RN 2 2 AR A 3 A A St 14T N, 1M
AT 5 LK B EAT N—— K IEvE . B SR ERR e 26 2 )5
NZHEAT N —— XA N Y oA IS 3. R, FEAF A 2 il
YRWIEET, NAFEERIAT NI 1 A XY 5 i — A 2 sk
it FIAT 9%

BEAh, P EHE R 3 S BB JE AT N I S it . 2 M e P A e
ANTTHCR S . WE A EERESE, A LEREZA FA BT
MRS IRA . TANEIE R & &M R R AAAE T BE M) LR 35 2 AE e 5
YR Lis s 8 HIL TR &8 M S 2 ZHEAE S, BT
k= & VR A RS ORI 0 75 SR 25 L B 38 ) 234 T SISt 52 RFE M ESS . 1E
R RE 22 B A IR 1Y), R m A CRIWY/[EE A , #EN
RSSAT o CRIEYREGEH YD UL AETE Bt R 55 A 2 AN LAy, e

MOERMMAERE, SR an B B AE V€ N BB AL AT
NIRRT HEMERIME . B8RSR A AT, R 1 24 /4 T
AT F b a5 RN o AEIXAMRREE b, I AR R e — M E
I TREKAE DN B 3SR — A ERE, A S R N B

BB N 1) 2 AT 9 H A R BRI — Mos R 2 R
SRE BT RERIHORIME AN BE RO, PTLA TR . SR AN IR S5 RO R4

35 R. Cavallo Perin, D. Casalini, L’in house providing: un’impresa dimezzata’, Diritto
Amministrativo, 1 (2006), 51 et seq. According to F. Avarkioti, op. cit., 33, ‘there is no fear
that such undertaking may compete (in favourable terms) with other undertakings in tender
procedures for public contracts’.
38 F. Avarkioti, ‘The application of EU public procurement rules to “in house”
arrangements’, P.P.L.R., 1 (2007) 22, 32; T. Kaarresalo, ‘Procuring in-house: the impact of
the E.C. procurement regime’, P.P.L.R., 6 (2008), 242 at 252.
37 Case C-340/04, Carbotermo at 69-72; Case C-295/05, Asociacién Nacional de Empresas
Forestales (Asemfo) 59 at 65; Case C-324/07, Coditel Brabant SA 18 at 27; Case C-371/05,
EC Commission v ltaly.
38 Case C-340/04, Carbotermo SpA.
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RIMEIUER T WAGERI R, JF LAY MO 4 20y RIS E 1T
AT, HEREN T SMAMGR BT R BRI (0715 LiE
i

4.3 FEAFENIES S RIPPPsFI“HY B Ak Fl & B Al 4.3

~HFLTES (2004/17) W5 T AMHISMESRR R 23 550, HifR
N HFENARXS FAITEIEHIEH : 1) BRI SR B & Bk 3% T 25 I s
NHIE [ CATE R B s E ) TR T HIX SR HAT 2 Il
WA RN RS R AR TERSE T —WER, UK
WStk s HAR St & — D a B Az — Bk i & F B B & B 4R
W) o PIEHES IPPPs 47K,

N T 3E FH P TR AR G, 2B AL P B IR o B ST BRI
J&” (55 23 K500 o — DRV E T A RISk, ki)
HAEFEW S 5 RIMGSARELIKR T G 80 i) RISk Q%] 1 iz
Abs B i) Ak DR IR SR, BCE iv) I AR A A AL Y
P EAERENZ, AR EH"NREWE D TIaR. a3,
ol B L R e AR R AR PR R o X IS AN R AR BT R
R0 Y AR L 5] A1 F B AR fl] I 36, I TR A N PR i < AR A A
WS TSR FE R RAN LA o = f ], R LR S AL

AR HER AR “80% MM " (5 23 25 55(2)F0 o HERAHRM
2RSS . BB RN T =5, SRS, SRR SC ) B & ok i)
T & 20T 80% e KA I T IR UMV IR BRI, ZH RS HERERE
G R o 3% —FRifE FRE AN F] T B0 0 A HAE S2 ] S1 Isf ) B AT N 1)
Hbrm g, IR LR, “80%ML " 5 Dy ELFE I HLw] LLEE 2 5 Uk W /2
K AF

DR HE 2 3 2 e 15 AL B B Je il 3 S A B A B S HOE T 3
HESRA AT A RIRPE R A . (56 23 %65 (5) FO .

5. TR RAIPPPs

IR R 2R, ER T e a5 B PPPs 5[F]
I, %462 A € B2 TR AR il PERE 7 m] e A SR A 2 8 1) RS 1
M TR R G A T A R B AR R AE R R I R 2 . NIXSR S, A3t

%9 See S. Arrowsmith, The Law of Public and Utilities Procurement, 2nd ed., (Sweet &
Maxwell, London, 2005), at 15.13.9.
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HRI 1RSI TR RDE PR P — — S8 S PO — — X — R 1 H KA
LR AR 2 5718 8 8 Z 18]I 56 4 [FIRE 25 18 BRI =4 /) 5 B ik ik
NFR & R 5 R /5K I8 & R3S R AR, X8l RESE
B NIET IR LR BIE T 2GR B, HOBRFAERREE MME
e

5.1 MR E

SEFHEXT T AR AT IR T, FEAILER TR —IRBIN, AT
RN E RRAEE RV . B 1980 FARJFHALIK, fE9:E %5
PFEENRIENIREF, K28 PR 2 THIAF. X—HETFHR5I A&
B PRI I AR5 SR 2 R [ S RO 28 T8 B Al B PPP I H Ak Jig
PIBCR TR o R A LR, s A0 BR i 4 e X6 2 13X 2R A R R A
&EE, ltn. HXT iterative procedures F£ 7RG, JLHAEREF HiEN
PR/ bR R HE R 2 5 35 7 T s A2 R MPERE 7 07 1 2 /0 75 2 5 MR
F, XRERBAR PR T2 ARTE LHI R ; X T #br 5
01 B9 B PR o I8 S R AR P2 S E iy, (21X X 2R iE
T PRI ITH AAAEE AT e Ve, BRI ZE = DX KB LR PRI & R HH &
A B IR AR P B S B PE A T B

B2 R TRX—FETF e TR

1. REMMEZE RS (FERMEERE —— R i ——— %52

(Explanatory Note — Competitive Dialogue — Classic Directive ) (2005), B] LA
TECLVTI M HEIRYS,  http://simap.ewint XVERE 20 E H, FONHFRH 7 H L%
L2 T R R T DA 2 3 F A S i

2. (RS, WABCH S A | —DidE e, WRaE 1 RS SE St iR
FE HORHE A B AN RS (1) 25 &, HLEE B o A 1 0% [ AR A% AR 7 T TH ) 5 s
B  (FEGES, sw4-MEXFiE 2008) (HM Treasury, Competitive dialogue in

3%05ee S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed) (London: Sweet
& Maxwell 2005), Chapter 10; A. Brown, “The Impact of the New Directive on Large
Infrastructure Projects: Competitive; Dialogue or Better the Devil You Know” (2004) 13
Public Procurement Law Review 160;C. Kennedy-Loest, “What Can be Done at the Preferred
Bidder stage in Competitive Dialogue?” (2006) 15 Public Procurement Law Review 317; A.
Rubach-Larsen, “Competitive Dialogue” in R. Nielsen and S. Treumer (eds), The New EU
Public Procurement Directives (Copenhagen: Djaf 2005);P. Trepte, Public Procurement in
the EU: a Practitioner’s Guide (Oxford: OUP 2007), p. 445-453; S. Treumer, “Competitive
Dialogue” (2004) 13 Public Procurement Law Review 178; S. Treumer, “The Field of
Application of Competitive Dialogue” (2006) 15 Public Procurement Law Review 307; S.
Verschuur, Competitive Dialogue and the Scope for Discussion after Tenders and Before
Selecting the Preferred Bidder—What is Fine-Tuning Etc?” 15 Public Procurement Law
Review 327
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2008),2008 “F 7 A, AT ULE R HIMHESRTS:  www.ogc.gov.uk (Treasury 5 OGC
BRE RAN) . WAFAER V2 HARMTRRE, & %A 1 U7E 5 (B S5t 1) B i
WA, (ERATREG M. 2006 1 HMAK], (GagrMximfE 7
OGC FTH R HE I i) 55 S XA FE P HOFE 79 ) (Competitive Dialogue
Procedure: OGC Guidance on the Competitive Dialogue Procedure in the new
Procurement Regulations). 2006 & 7 HMAiHI4a e : (5 FH 3% 4 PEX 1 1
IS F8 7)) (Practical Guidance on the Use of Competitive Dialogue). ifs
FAEEVEZ HARRIFE R, BB i i AR 48 R, X LB e B K
W R| T, JFH OB EUEERD e FIAR 2008 S FER H 145 T .

WZ OaS 1 154 2004/18 MEK AW E 7w F I 1ifEF. —
R s, SRR ] b A A i iz ke e, SRS T ITE g
B MANE R e B0, LRI = s 26a H 005 sOREAT VRN
W ——Bilr, IR R =4 S5 B =4 7 X 1 B B n T 35 e V20 )
PRI X AR T 30, AL L A% 4t 1) 7 22 il 5 TR s & ot g
M P E M ——fhn, el ——fEE B R S B TR
PRI 7 AR E X E . (BIanpasEsr) .« #Er 2 — sk, H
KEN T IR e 15 AR5 VR I RRCAS o

o [5 E 2) H AT A T8 X R Y B K ——— R A
K9 2 — A 9 K B 01 [ I HLAZRE e AR 3 AR ) s i 1 9 [ BA T £E TH
HITRFIRE P 4% F 1 2L AR H (s OB A B ERIAFE Z b ——
R 0l FE AE PRPIRE P 1) B i SRR BU ZEFE 0 se A 8chn) o b ®] 2009
F 8 H, EREAIR ERACERNE T 1500 ErEFIEN TR . HAbiZ
REFP BRI A 4 VAR T8 B CREAR HE I 5K/
LR PEE2. 53— J5ih, SRR AL E VA BT X RR P E R IR R AR
L, sE DA DR R AP T Sz Fg s fe &5 ) o

5.1.1 EBHZEFREE

RX—RBFPE TR E RN E " XS FPOE N, X T ResE
PRANBE 2 WL M 57 7 BE 06 T /2 L 75 B A0 H AR B BOR T B & IRl Bl 72 AN BE
g W BRI H RIS/ B3t SR AR & F . P IXEE R E EEN, EH2
FE LT T B PO R PR s R TR B T2 2

LA NI KB T 2 R EE B O A B W% 3k 2 B I fi R 7 58 B TR &8
T o X a] LMK R ) H & 615 2 JR) RES il i Ao a2 e ma SR I S A K 7
PN ISk, IEINTE458 29 65 (3) FRPANd ——B b B SRR 28
15655 (90 FRUm AT AR 210 2 AR o

#Article 1(9) of Directive 2004/18
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— 2 R LV [RRE BE 0 3 P 5 A R R IR AR e R IR T LS A E I B
REE, HHFGRE AT IR ERE R IEA VR T A RN (PR H
5529 2K(1)F0O .

AL, BRI ATIEMIE, TR TSR, 3
FEREHEAT WU IR RE . I 5 [ AR — — A 46 F SO i
W) TR TURATFERIRIPERL R —RE bR e R . MR
BTN 1 BB, (i, A TE IRV VP2 7SOt £ 480 1t
BRI LA HIEE B T SR AR L0 A OB T
ZRE, DL BRI, S AT R TR 4
REBE T

B R MR AR AR RO SE, O LRI & LI
—AMERG B

S B 8 TP 10 E TR AT

1O NBREIERIBEH . AT OGC Mt e o R T A R o
A, BRI A S — — 1 AT A EL A R
o 2 P R O 26

2. HHA R R TR I AUEF B HOR (T) RGUKE R
TR R, TR I IT 3 AR AE I . 24 R VR IR AN B 8 i 0k BLAA Y K
MK, DUONEAREH 2K R SR e fiitia s, B B4 s s ILn
B ——n, 1% R GRS SR AR DI REAAS RES S AT A FE I I RE
TR S H B RIBIT ARG AR, BeE Ho N A N B AE
BARIE e B2 R H O BRI . B & AU AT — DX RG AT
SEiz TR PERIHEIA, IF H B 48 BohR 3 R EE T H AR A EOR BE J1ok 42 H
W

TARVERNN 2 T84T A 225, S A8 A P AR B — 2
FRNEITRRNIME, XEWRE:

i) RIS L2 TT 4R 2 R8O 2 112 75 15 6 Re 9 B 2% 5 [ 7t 243 2
IR DA KA 15 B 2 4 Y 8 O R AR PR s LK

i) XAFAEE R IR IE AT S IX 5 F (B0 SRR

XN 1 [ BARTIE B R T, AR E R IR 3
ANRENS T BOR T B B0, SO 5 ZEARRE N TR I SEAR AN BE 8 F 5
BRTB RN —ATE A, flin, IXATRE, Bl d 3R se ik
ANFRIE LR BLide ik, BASE R V8 7 (10 {1t N RE RS WA RGHEAT B50bn, I H/BiA
(AR AT BEPEAR R TT RIS R4 (BN, (EMBhRE B S, E3
bk ERH Q2@ IR, BRI @ FUF BRI BT, B
MR A L h) .
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IR AILL, 765 AR I SO AL T FRF HOE 2 L H AR R M B
o 35 R i 8 rh 28 i PR — AN R B ELAE 7 F AU S, s 4
PEXH R RERR: 73 M E G — AT

IR ], AR AR b3& TR RS B (e T
SRR R U AR, B R AR ML . B AT ki A B
SN 5 0 40 9 202 2 3 01 35 22 15 2 5 1 6 L U i
AR — — S E FORBK B R L o L — B 0 T (T 28)
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i) 3-6 NS H5ELRGHEZNEE WA (B HE AR RS EEH
BR R 5545 2D

= Rk B S AT BRI AF & 26 1 O B 7 h I HE SR P i A o IOREAE
AL 2 A T H IR R T 5. B, AEAE RIS, X a) L
BAE (R TR RSB ) DU BRI RS2
AEFIF HAF I BT e B A AR L EE R T A GX
R T =4 R B bR B A N D BAR Oy 1 Al A BT B
o —— X SR 1 X R AE A AEON, SRIB N ] B X — roR A A5 At B
T PR A SA R M0 38 22T DL R A B A B X6 2 JR AT 2 (AR A o IX SR AR
FoT LLECE ANAT DAORIFE LN 5545 5 (90 4n 224 ey ) DA SR 25 33X 6 T £
feun, AERIUH B e RE AR -

i 4 R 2-3 N5 5 E AP RIS

iz FSEIUMUE & R T hniE, 2R Al A £ A/ b Mo (1 SR A ki
BRI A . BEAERARK, LW 24, ROV eI
BRIEAMRE ST (B, HFRA AR E ARt R, Fyixdeft
IO e B PR ) T 32 % ) A R LI I 50T 25 8 B bk (i = 1, 0 el 1k
Bk AR XK B T 2238 7 18I Y i) 78D

i, [ 2.3 NSNS 5% 2 PR S RIT i it

TR Y 2-3 AN R FHEZEME @B AT R H R

it — 2 e A AR U, G s 24 Jm AR S A T BE 4 R R

(flan, o 75 B AL AR U I Ik 55 A1 it 25 2 beyond those specified
as essential) , UL REME & 0T LLid FH )& [R) 26 2

iv. BIEFER 2-3 N2 5 HEHACTEM I 55 A EAR WS

X H A B I IE Ul R Bhs B BUC R, (N RS B IR SR A e B R VR
HIAAR O B A, X — A TE SR &/ 26 B b FE AR A I B Bobs 154
o XN T W IRAE B BARE BOAS HAEAT A, (ERAnFESE S A AUE I 1E
fi e I AR Bz Ja n] DL R (350 P 7 1] i 52 B ] (X0 AT AN 5 1

v. WORT BRI, BEATHE— PR R
IRFER, KTt —P e, Glin-g R eEa e 4R K
[ e B A A RS HEAT MR L 75 T AN A AZ AT

R P ORKG TR IE A B & Bhn 1, X 28 M 5152 VR
HAR B AS . >

%% Fuller details of UK actual practice and what is considered “good practice” in these
projects can be found in HM Treasury, Competitive dialogue in 2008, July 2008, available at
WWW.0gc.goV.uk (joint Treasury/OGC publication).
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RITHEWRERTET R, P = WA AR RR BRI, 5
LR W2 W B AN B2 RS 32 R P B DR — — HANT 2 mip 84
ERFTBLRIAST AR IR o FRAMEAE AP 53X — e K

FIAN AN T A ARE R P AR W HERR O R TR EER . IX ARG
S 5% Z AR T TR REE, Bl Py A2 5 B T I
o SR Cplan, FeRIEH RO o el LN, IR HF/E
W G E RSO B SR, FLOR B R R E B AR I HiX
SHRME— A%, ZRPIPMAEN, AR, B8R RET 3.

393

JEE O 2 RGN T SEEH B)— MR R AR R IE O, EFhR AR H
PONUR—ICEAR IS B2 T ZORE WM ARSI R 1, [RINT4ERF 1 2 JF AN
BRI X BT B S RSP T AU . 7 2R
PHOREVERIRERE, (H——fln, #be g IOy A i P s
REE BB RAME . WRAEX S T RCE AL, Sz ik B
WEAVERE 51— R BT[] L

HHR2HRIEE 29 2658 (8) FRWIRAMLAE ““RIA 24 J5) T LALEXS 1 PR 4H 1
AR B ST 4 2 5E ARG TR T e S X — e 2 AR S TR K
RS SRR B AR i, ISR Ay SO — 2Rk 45
Z 5% USRS 5E00F HECE 5. SR BT FIFER BAME IR LR AT
FEEZORIE BB RN R, WnfF B3O g

HL R AL SR B SCAREAR T 45 T A2 PP Hh SOATIZ SR A K
I HLEL DN SRR BN AE B AT (RO RE > p AR AT ASCATIZSRAN R, AU R AESE
FEXSIRRE R . S AR TS HMERE TP BRI RLE RSSO R R
DR AL A% FRE 7 ThHERR 7 IX SRR SAT s RMEIZ A& SR 2 B
By 7 AESE G VERT IR A AT BETE,  RORFEIZARR T T 5 N A2 R B 5 RS 1Y
A KT IX 2RI AT BETERIARRE S, ESE P IEXT IR RF IR TS R

%S, Treumer, "Competitive Dialogue" (2004) 13 P.P.L.R. 178-186. at p.182.
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HI—HF) o AR RIZE 30 JFAUE 18 & K PCHRR & I 1S
ANE FH 2% AF

JAE I T R AR P T AR ORI T 5 1% & [ 3 A Ok 1 2 W b
Kz TR, HRA SRR AR 7 — FE A2 ) 2 DE 1 PRAIE — —JC A2,
WA O LT B R AUAR SR 28 1E AR 5 —— DAL R AN PR T3 IR 1
o

RS RIER], AR L B8 T B TSR FIRE e (I T
BRHVA Bt O 2 RR T L& F 2R P S TR I P B R I, B EL R 4 40
PR R RERE, I HRIW 3 9706 UE B IS AR 1 L2 2 1k A0 355

WL BE Ik AT 25 f8 2 75 1 28 i KRS 3& ] -1 38 5 M RAIRE P o VA
58 R AR 35047 W S AR BR 7] T AN 38 5 AR FRE R, (EDRAE IR ARG I T i
I R WG R A SN, JF HAZRE 2 5 R+
DAFRRERF, W R——RNBEF RN ——2A% . BF G E
R (B, SRR AT B F bR AE AR T hsiE) o FTELAY Eik
JEUU B4 AN REREIE R, BN SRR P T AN & FL IR X 454 rh— e
W) G, TR AR X L R N B IEVEE H], A5 R 1 R LRI s
Mo 7 oo

F—JiTH, N T REEIE 2004 ASEERTIIES RIS SCHIM R E
R SCFF—FARFERI AL AR5, $EHIEE 28 FMUE T SR ifs A
N IT R PERR PP S ASRR I s JF HILORSAE S 29 26 ME HIRFIR G T
L RE » SR T RLIE H 58 SOl LKA 2R 30 26T 31 2 MLE it S
R DU T A AR IR Y o BRI 56 TT RE M 5 4 P06 138 A S B A O
HARAR FIFE PR S SORE, R S8 XS 1 AT e A2 — PR
SNREFE, X PRREOHRR  AR R B AMERE

RTMRERE A FHEHBIEM G, RO AR EM LR
HI“SG2R” . ATUARER B, BRNEB VR 15 32 B R R U A A 1 55 2
IS, B ERM NG & T R IR R A EW R . R
s T, il S PR R A A e L@ RE e, 4% 2004
FEIINIGEFTES TR FAEN, #RABENSE I INHEE o SR IX— R
HA AT, fRE BRI S0 0 B R Y] 7 ANFERE 7 KRS

%4 Arrowsmith The Law of Public and Utilities Procurement (2" ed)( 2005), chapter 8.
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FCVF H HUEFE AT RGIPERE 7 o AR BLEFRE L, #AERSH
TR 7 RARN TR (0, 359 BARKfEH, sePExs il A G £ AR
WA EE RBIERE PR T ERNIERD « B2, EARNEE T, 4
W PR IR T AR P A7 AE AT R SRAS PRS2, RS (e 4
PEXTISREFPAE N, B AR A T I BB E 2L 4 Al G s B 2R HE

SRR R FIERE IS, R A0 b AU A5 R B e i 3
H CASEERTTHRSHIEE 43 25(HF0 « BUOATERATEIE T #E AR g g
MG, AERF 00 1 BARIE R AR 8 A PR A o T2 T BEAE RLX 51 K
RS RIAE BRI FUAF IS - BB, o0

SR REAEAE (] EUAR 2 ZOR AN ™ IR P . AL, fildn, Rl
SR BLSRSE A AN YOI ) B o b5 A, AR 73l 5 1 1RCHIRE e o
PR R R AIE 36, RIS 5o VF 8 A ] d5 Jm B50bm b Bdb AT B2k 1)

FIHAT NI, B2 E B RVFEHIRAERF —— W82 CORE
—— "IN SRR B SR ALHI AR S5 PR R IR . & RIS AS A BEHEAT AL W8 4
A RAIE DRI AN BE 32 823 0 BB 1) R P R SR B e HE B80bn - (5 30 2%
(1)K ()T o Bt I F A 5 A AR 1) IR XE I AN RS 25 T bR 3 S S 1L B i
(EREME R — A I ™A R P AR R A E S .

R IR A N RE, FECh RN SR RZ, &5
W R G S, [FRE Rl A e S P IR PP A T I &
Al WATCALAE LR RH, WIHERE AT ERgN— R R — Bk e 7
F I H I OLH DU, RRT R TE 1 & A SO R s B o 1
HREBRI T oMy At A G S T ZERNRT. HE, $
HECNIEIEAEAEE X MR EH . REWt, BEAEES —RIEFE
FPiaES, HTREINDY, FEFE4 PG & B XM A — — Il WA A
TR R AR P SR T FR FH B 52 P PR A 1) 2 S0 P SRR — — @ HTR AR 5 19
TR [RIRE R A T B2 B R 5 S PE XS TR AR e B AN AT 3RAG % . A AT AR A
Ny FEGINFEGPERE 2 )5, AR PRIV RE P K038 FH A IR 1R AT 5
FEXT U AN PTRAGVE R B, AU R G In] L ) 53 =4
BATHATHRE) » ARG 2 F AR A B 0T PARE e A58 5 1
X (Bl St —Fh 2 K E B A SO VFIRAIRE e J5 T 25 SCH 224k, XX
FAE N BGHIYRR (last resort) ”, =420 JT A BRI FP AN BEMS 40 I
HESR AR T 58 PR E A RGP EAT . IR K RE =
fEVRRE LSRR . B, RMEEIMEE T, PP RMERS R E

3% The value of such an audit trail is emphasized, for example, in the OGC’s guidance
concerning use of negotiated procedures on PFI project Competitive Dialogue Procedure:
OGC Guidance on the Competitive Dialogue Procedure in the new Procurement Regulations
(Jan 2006), www.ogc.gov.uk, section 2.
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[ AT T A 3RS I RE R TS 28+ 20 T2 — — e AR 55 AR 0 iR 55 — — %
TRXREF, 5 MFGIhOGE T HRIREF & .

R 55 Z PR XS FOAS AT SRAS A @ LR FIFE P i IE R, P58
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R, AR S M AEE, DONIR IR AU AE 2 FF R 1 FE
WEAREEE L T A TSR, A H A TF 8l FRHIFE P Rk
ERAEIER .

s FIRB 2 PR E N, — MR A BRI 2R B AR
o [ R FA N Rl T v R A AR ) A FAK AR R R T SR I H A K. fESE
PRI AL N Rl BT AT a0 H 0 &= TR AR FREHE RN Eoa®
BB, —RASEE, £/07F 1990 AT R ERAE] PRI A [REH —
PARAEAL B 7L CART, AF ATl & R AR « X A2 32 3 T W BG5S 4
WHIsZm, HEVGZIRFAN T PRI & RI#E G . H—fosdy L3I
SRR T A AT B A ROR IS TG, ARSI ER
FIAE A BT b 20 A0 R0 58 1, AR T B B R 21 58 — B B AR A /B R () 45
B DUB e e E A i o oy IR AR AL 77 kAT o BRI BE VORI 25
JEIE N IX G T A& FHZ AR T

{Hi2, fE9EfEE Ffgk 17X — W Bl——5E T 2004 84 AT, 24
S XS TE AR AN ] 3R 4G ——EH Richards J.f£ R. v Rhondda Cynon Taff
County BC Ex p. Kathro &P IR, Z R KB — M T ¥ /mN T 22K%
W PRI TH, GFEEAR. #HIX S W, DL IR N it . L ik
E, BLEE FHRFIFE I € 2 2 1 4 X B FAN m O6 PRI TR &
APk . Richards J. &S 45%], HFESARIHINIEHIR AR B A& R4
PG . Hig, MIFEARE R TX— Al IR K w35 1 5E 4
PEXFUEFE 7>k 75 & Kathro So FEAEIZEHFRER] T IXFE—H: B2
T FA N R R I G AR HIFR T R BE A AR 015 1 X 5% S 1 0 1l )
s

M 2006 BRI AZE (0GC) FERGR AW : AT 4 1
BT PRE R ARET . e+, HMFE4 2004/18 1E 2006 “FFF
B G, A PNRARE T G R S R, XM RIS A
(P39 e e P X UG R P 138 F A b TR B o ALLF-IX I B T OGC AR 1) 45
FEATIR BRI, e B 2 B G A T PR OUH, JEH— RIS
FHAEH R AT

EATERENZE, REMBETEE ARIKIERRME 2, Charles Lloyd,
2009 4F 10 HEAC BT AFMKAE R RIEE G2 bR A s R R,
A] R R 2B H AR X AN S8 I U BUR 57 AR AR RS 2 “SE G Hb 1 At

3% R.V Rhondda Cynon Taff County BC Ex p. Kathro [2001] EWHC Admin 527; [2002] Env LR 15, QBD.
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AEASEIRIT38 4, bR FETT DL AV 15 U R FPR T4,
st 5 ] 0 TR G 0 AR Sl R AT SR, B
IR R (35 30 ZE(KHBIID

6. it

Wi W3 2% 20 1A PR 1) s 3 [ LR 222 14 PPPs B & 57 IPPPs [ H Hi
It 3 B2 i B S 1 7V R R A BRI AL o A S IR RR A4 R 5
TH5ESEXRMBN ., EFAE (state aid) FIAILRIGEIN] . A28 E
T AE HHRK B 25 20 F AT Bl R0 R ) O B SR R By e R R T R
JER U DA R IR SR SR ) 1) B PR S A — — A R SR A8 4 2 R, SEARFRIZRA )
PPPs [, BRI E . HAhRIRZE pPPPs (JLIHZ PFID F1 IPPPs.

MESCH R AT EATE R A0, AR 2R 5 T3 H v R AR T RE e R
W RRI, 5 i — TR W] L& A T PPPs. BREHZR & CL R T ¥
LB RN A B AR S YOEE R IR R S . B R E T
PPPs S AFAE ZHEME, & i WANE 5 AEIXHE— Rl BAIE A5t i
TSI A ENE. RERRASERELERCSA 6 1, EXH
T N LR R T R G R IH 2 ANE 2

TBARK, 285 20 HA IR VR T ) S B R o s e 5
AR R T, B R RIS P, 7 PPP A 2
HB 507 GRS 7 2 AT . JE R 2 TR B3 PPPs
T % SRR 2 A6 2, 304 P 5 400 2 1 R A 2 1)
% R .

LAY, HATRKEE IS T PPPs (1R IGIRFAE 28528 3 T AR B 7
FRENEUE, IFHAERKEE BB T AR E5TTARANS 5T 5
T AR EATHREFRR R XHZASAERKIERT IPPPs [
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FE S H B AR (trust-breaking)” (V) 5 A s i, S&A450 A1 — T PPP 122
) FERE N ] B AE AR R T RE R RN S 5. 7

%7 Commission Interpretative Communication on the application of Community law on
public procurement and concessions to Institutionalised Public-Private Partnerships (IPPPs),
C(2007)6661 of 5.2.2008, at 2.2
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FERE, ANERTTH A 2 e dleid 25 U4 rp rp S 2 T R s P
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(SOEs) ZEWT i JL-F-Pra &1 ] b ik 55 $ it

[t X R i R T SR = [ 2 SRR A e R A AR ] — — i %
FRIARL N R Bt BE ARV H CPRIF ) SR PR L 1A 2R AT 30 T S it 8 i A 2
PSRV B T] oA R o A ARF V2 8 2R B I SEI R

AR ERA HIX BRI R, AR FUH A AR FEI< ZR A BT % 1Y
IR SR O 32 EE AR 1] 8

S5 2808 734 10 ] S o A N R 14 2 AR 55 T3 T P IBUSROAN 25 481 140 A A
—/NETE R 5 3P 0 R WL S MR L BLAT FR) 25 K BT AR SRR A HE R Y
R R RTDRR £ R 57 1) i B DR (0 e S5 40 o R A — A I 6

AN () H AL T (8B 75 A28 1 26 B S AL T3 MR H A,
PAR 2 KRR B i S B AE S ot A B 1 SE X B8 H bR . AFIE AR
WERTCIC B 7 A AT, LR K A 601 75 2R R [ 7, BLgS
] S i 5t PO R N ik B 4R (4 — A BE A (v R S

2. RIEKINLIETES)

%% ¢.g. the Notice on Publishing the Opinions on Promoting and Guiding Private Investment,

issued by the then National Planning Commission on December 11, 2001. Some Opinions On
Some Policy Measure To Increase The Development
Of Service Sectors In The 15th Five Year Period, issued by the then National Planning
Commission in January 2002; Opinion On Promoting The Marketization Of Urban Public
Utilities, issued by the Ministry of Construction on December 27, 2003; Measures On Urban
Public Utilities Concession, issued by MOC in 2004; State Council Decision Regarding The
Investment System Reform, issued by the State Council in July 2004; the Opinions On
Encouraging, Supporting And Guiding The Development Of Non-State Sector Economies,
issued by the State Council in 2005.
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REFRTEE), £HEESFSCEEsIZmETENMANTIICEH T —
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(EE A SRR ST BT T A RA N BB T ) A R TE B T AN P 1H o IX AT g Hh
FH B ARG AEAL S E A HIBURN AISOES 5 22 iy 457 1) 435K o

RIS 242 A0 R R AT BB TP A1 FE 505 3t DA Dy 28 Pl SO SIZ e SR
RS2 BTk B, =3B n] BEE AT 5 3L E AN BRI 5 B
RIS, 43T BUR ) R R 75 2% 2 B SLAE GDP Y HE K AN 51 BE A1+
BRI BE At E s B SOES R B W] e 2 18 FH FL [ AMKARAE Jy I SR BUR
PERI AR AL L B EPERALH . AT LS, /D8RR BB 5
BT 2 ST A 22, K2 Rl & FREAT D S HI . AFLE
BB S R VAR R & R P AR E I H I8, Br 14
MDRUEIE RIS T AU 1R — RS IR AL N R BT BERE T H (PFIP)
BE TR 56 LS

W& Sl KA NS 5 2 3EIR 55 S L R BORAE N A e, X Rb I
e KAE TSI NRIERARA . 15 IUVE, Camifn 1T ImE Sz
TR — AR ANBOR, L 5RAEALSE E BUR BUSOEs 2B W A AT Ml Hh St B FHAK L
Fo FPAMERERRRE CHE S BER T 5l sCR 51 2 MERLE S AR 2 A7 il
VPR ERAETE) o

ZENSH 1T A B, B gRERT LA I K
i Al AN S S T R AR AN A S ARSI L e, TE
SEMREE BRI KOV AS SRR ME 7 2800530, Banss.
B AT H Rl

ZE W NANZ S E A SR SS SR A AR 1R i BOR AN S i
ERER . ENAABRE A5 M RS R AON I LB &
2ol e 1 SN AN S ] o IX SR R VR4S SR ) S TR R S ——

%% During a considerable period of time before 1978 the non-state sector economy was
severely restricted or even prohibited. However the constitutional position of the non-state
sector economy has gradually changed through several amendments
to the Chinese Constitution Law, especially noteworthy is the 1999 Amendment to the
Chinese Constitution Law, which establishes the non-state sector economy as an important
component of the socialist market economy and its equal legal
status with the state sector economy. The 2004 Amendment to the Chinese Constitution Law
further establishes that “‘the State protect the legitimate rights and interest of individual,
private and other non state sector economy. The State
encourages, supports and guides the development of non state sector economy and supervises
and manages the non state sector economy according to laws.”’
%% state Council, The Opinions on Encouraging, Supporting and Guiding the Development
of Non-State Sector Economies, issued by the State Council in 2005.
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AR AR R RIE AN E . X FM=EW, R 7 — M8
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AR WBUF RS TX 00k, BRI T AR HEplF
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FEREFPRE L b2 —#F (10 I HL AT BLA D 22 A Sl RS Ak B i 1) A 18 A X 2
SEBIHRT DA B .

AT FORG % 7 =8 PN KA g 2 BIRAE B FE IR R, BIIESTT
2Bl CRYITH 26 BRI RAE 1 26 B, DA SAE BAT A SR PRI $2 i)
PLE o

355 PRITA H KITEEAERA R E AR R o B BT %6 R
3.1 FHIHI B #5

PRI et/ 22 I F ML 25 51 o B 3R BN R UK B bs, SR 2
Ak, PLETTIZIEE B ME R E R, S AIRFHIK, (et ikt
BT R A 58 4, 4R R A LB ORI GRS e I R 1Y)
B, ULBIIARS SRE. “—RiE, R[5 BIER
Bt/ 2~ 1L R A 5%, (B HAR A 20 A A PRIP . 451 e [ — 8
500 FIFA R R ZR O F F0lk A 78 B 1 DR B 24 1 D B

401 Ministry of Construciton, Provisions on Urban Public Utilities Concession, issued by the
Ministry of Construction on in 2003 (hereafter referred to as the Ministerial Provisions);
Shenzhen Municipal Provision on Urban Public Utilities Concession, issued by Shenzhen
Municipal Government in 2004, later upgraded to a congress made law, Shenzhen Municipal
Regulation on Urban Public Utilities Concession (hereafter referred to as the Shenzhen
Regulation), enacted by the People’s Congress of Shenzhen Municipality in December 2005,
effective on March 1, 2006; Regulation on Public Utilities Concession of Xinjiang
Autonomous Region (hereafter referred to as the Xinjiang Regulation), issued by the People’s
Congress of Xinjiang Autonomous Region in 2005; other two provincial provisions are found
in Guizhou province and Tianjin municipality (hereinafter referred to as Guizhou Provision
and Tianjin Provision).
%92 Municipal Government, The Urban Infrastructure Concession Provision of Beijing
Municipality, issued by the Municipal Government in 2004, and later upgraded to The Urban
Infrastructure Concession Regulation of Beijing Municipality (hereafter referred to as the
Beijing Regulation), passed on December 1, 2005 by the People’s Congress of Beijing
Municipality, effective on March 1, 2006. A review of the Beijing Regulation can be found in
C. Fuguo, “‘The Emerging Legal Framework in Private Finance in Infrastructure in China: a
Review of the Beijing Concession Regulation’’ (2006) 15 P.P.L.R.
% The term of infrastructure and utilities are also used interchangeably in other context. E.g.
Professor G omez-Ib’a nez uses the terms  ‘infrastructure industries’” and “‘public utilities”’
interchangeably. See J. A. G'omez-Ib’a™nez, Regulating Infrastructure: Monopoly, Contracts,
and Discretion (Cambridge, Mass.: Harvard University Press, 2003).
% The objectives of infrastructure Regulations are discussed in a study report ‘‘A Study on
the Legislative Framework and Regulatory Issues in Regulating Beijing Municipal
Infrastructure’’, commissioned by the Beijing Municipal Government
and conducted by the author and colleagues in 2004.
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I Z E AR, JFHBTA A SRAIBOR, Bl s S M BT 1A 2K
PR M ERIIRSSSE, AR A SERLARS I 98 31X — T R I BUR
Jit/ BRSO BCRTE TR o XN 250 B i) i Elkia 5 &, eigde it
o~ FHELE A AR AT 4

{HAZ, PFIPZWIT] Ae B 2 kI RS B AR, 1IEWE (BLEEHT
G2 A N B B a0 H 73 F5 7 ) (the UNCITRAL Guide on PFIP
Legislation) (f&#K, (UNCIRAL #5Fd) ) F it . “© (UNCITRAL¥EFE )
CE R ER IR 48 1 H TE T B — AN R TR AR T At
Bt VR AR AE 28797, D Je g2 yde,  SEIEAN R PEHE SR R 2 0 AR 0 H 1i%
BIRE . AP IEAIC A mT g, o8

M EE BRI A KRS, 51U T SR EEI LA R B Ar
FH) =1

3.1.1 FAMARAE vs. EERMTHER TR THEEE

Sl rh [ ) S5 R PRIPSLIR I H AR N, 928 3LFR Al i ¥ o fth %
5 20" AEARRCTT I A6 FP AR DS IC NI, BB A e 1% 25 BN A 1%
SRR 32 22— R R S T S At Bt T ) R B R A K 5]
PNATE PR BE” . 2% F i T-20084F Bliz 2 AR ER T A AT = AL 11
Xt Btk Bt PR AN B 19 K ) 7 SR A R BB K 77, 31X — H Ar A2 AT DLE
(1o (B H b Bl B 57 0 A P AL N B AR 1 2B AL 45 A0 N Al /& —
AEEr R R . R BLACN, FESE TRV E DU H Y — A 2 ) 2
ST BEEMTE S . PSS, RS2 R T U SE R A fe g
FUIE MU A N BBt o DR RS AE 92 BB R R VR X — PR R )
A, AN ST M T SRR H bR SE BCE BT AL, 2

%% Utilities Act 2000, ss.9 and 13, laying out the principal objective and general duties of the
Secretary of State and the Authority, provides that * ‘the principal objective of the Secretary of
State and the Gas and Electricity Markets Authority in
carrying out their respective functions under this Part is to protect the interests of consumers
in relation to gas conveyed through pipes, wherever appropriate by promoting effective
competition between persons engaged in, or in commercial
activities connected with, the shipping, transportation or supply of gas so conveyed’’.
“% UNCITRAL Legislative Guide on Private Finance in Infrastructure Project (hereafter
referred to as the UNCITRAL Guide).
7 UNCITRAL Guide, Introduction, at para.4.
“%8 Consolidated Legislative Recommendation, included in the UNCITRAL Guide.
* P Xiangyang, ‘‘Explanations on the BeijingRegulation’’ (draft), presented to the Beijing
Municipal Congress accompanied with the Draft; this objective is provided in Art.1 of the
former Government provisions and Art.2 of the Beijing Regulation
succeeds.
0 J_ Stieglitz, “Enhancement of Regulation and Competition Policy: the Case of Network
Industry’’, in The Theory and Policy of Chinese Regulation and Policy (Z. Xinzhu ed., Social
Science Documentary Press, 2000) p.364. (In Chinese).
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SR EE R N 2B W 1 ] 8 S B £ T U 2 FA N R 5% 5k At s ity T O
iR, WiFTE CUNCITRALFERS) A RTiHig 2 m).

“ ] S U (1) AR PN B A X A A SR B S 1D o B 3 K
P AT S RIS T B 4 R LR R ATl AL A SR DRt 1t T 37 ) %% 3%
1847 (EfRHER A AA N AR BE H E KBUORZ A, I REUE Tt A 3R 55
RME B SIS, BB AR A AT, Bkl 22 Wit

N3 ” 412
7o

iz (FER) EFRFEROE 7 AR N Bh BT SR B P 38 S BOR . S T2k A
B R 1T SR A R BRI R R0 R PR T . R BOR B — A
FS: SRR ST REE AT AT 0 SR S N VR R A PERCR], PR 2 3R 55
SefE R, 8Os AKX 58 4 A BRB) LUSsAASBE s 1% () [FIRE
S UK it o2 4 S i PP 1 o S R e ) e O L e T
BB 2| T I L . FTELACY,  (UNCITRALIERE) CLaii s
57 35 G BURAN S A A0 N Rl B8 A9 Stk 1 it 45U 1 T 37 A

[ 3] e [ S N RIS, FERTPRIP SR T AR T U R BE T2 0 B
PLFANE S8 B B0, IR ARG SEE R, X0 R 1)
EMEHES ), IR REAECEZ 2 (BMDRC) , 0 R Tl
SRR S B Y R A S 17 7 4 A0 B AN R Atk B0t 0 11 A T DA B s
SEAFRIT SRR, OF BAE TARH R G ik il 17— AN Z AR —— R e
REREAL Bt T AR — A E B R A br. B, X AR R
%, JF BT IR A — AN 26 ST s o SERR PE M HEIR 1 — 3Lk A ERE
IJa AL, T TSR H B B I E X i R,

BiE, F£HASIF AT RS — i b B H s B0, R
FREER T IR E R EAR, Sk B bR — AR HE T SR AL — AN A TF R
ST A HE T, PARAE R R 2 38 Sl R V8 1
SE PRI 1K T

3.1 2P ASER A AR : AZER 230058 R T
PFIPRLA ) 573 b — A H bn A2 SEI28 3A amt AAL A 23 22 18] )P 44

1 Actually one of the World Bank Policy Papers has recommended that government should
consider the introduction of competition through reform of market structure before the award
of concession contract. See K. Michel, R. David Gray, T. Irwin, C. Levesque, and R. R.
Taylor, Concession For Infrastructure: a Guide to their Design and Award, World Bank
Technical Paper N0.399, at p.7.

2 UNCITRAL Guide, Introduction, at para.21.

3 ibid.

4 UNCITRAL Guide, Introduction, at para.44.

15 See Report on the Review Opinions of the Draft Beijing Regulation, by the Finance and
Economic Commission of the People’s Congress of Beijing Municipality.
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1IEUn (UNCITRALFERE Y S HTIT BT, “O 1E FOTEEEHE 22 5% 18 2 BUR
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AL, IR ST S R T A A7 7 T 7 A
HERTSERN A 2 S RGN E , 55—y, B i A SR
KM

P BT 1 b B 2R BT E AR 7 SRR 28 F AR B, £EE5T
B RE, 2B H AT RS AR 28, #fRR A 3L BT
YRR 55 1) o B A S & R VR B R NI BB« A SRR, R,
N[ RO B 25 A — T BRI R I AL DRI 2 o 2 ) )P P S B
o T IR AP R BL R & R 2 505 22 1) 2 25 (1 e A o

NSRBI RO AN RS, BUR R REESREER L |, L TR
BRE A NISE BRI R 5 5 i T 598 b . HIE AL R TUHE
FIBUA PRSI JT . U]+ 55, T H AT R RENE i 5y 1t
UL AR ERERE S T REHEATENER T +2F
AIREAAAE . R, ERBIR AN ORI B S EVERS, M ARG T R
PRI P RRBIHCE S T AR 2 R e R, X ERE K
AR i AR, AR R SRS e TR, 0

o3 3R 2 (0 PRI 17U LT BY IR T AR VR E RO AE N 55 R[S ,
HFEFERI R 2B 0P 4 AL S /TR 53t Blan, N 7RI Adk
Ao, HrER ISP THBURG N T A RERIAL AR T I A A LB 1 54 E
KRN T ERIFTER, B2 2 MR ——ETT =0,
Y SR S5 B 25 AL B T IR — R AR UM T BUOHE A T Br. Rese it
SR M 2 R E — PN SIS, DB ORAE AR UG 00 T i A 3655
FRIANTa] T R

FESEBIRIE T BV 2480, B IX e it 10 H £ T IR BT E
Alid, IR TR VRN BIRE IR, BLRAE IS A o Ay ] 93
SATEAN AP R T BUM ST B RAE & [F ™, AR BUF AL Z 7]
G VR TTTH s FEBUR I SCRPEIZR VR J7 T8I 235 75 R PR3 1 DR 377 T4 £
BURARENE L T Al SO A AME T T . 22

% UNCITRAL Guide, Ch.1, at para.5.

7 UNCITRAL Guide, Introduction, at para.4.
8 Beijing Regulation, Art.5.

19 See the discussion below in section 3.6.1.
20 e g. Art.11 of the Beijing Regulation.
1 e g.ibid., Art.19.

22 e g. ibid., Arts 6 and 18.

2% e.g. ibid., Arts 15, 16 and 17.

24 e.g. ibid., Art.29.

425 e g. ibid., Arts 30 and 32.
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3.1.3 HAFFHPRSIENEZEIR?

SER B/ 2~ P L 25 B 1R e 22 H b 4 v Y B AR R o IRk, 9%
BRI A SRS IEE I E R i E EE A .

IR BB ORI 9% & 108 22 H AR BASAE HABBBR V6 P9 19 2% S
MM, SRABLEBT I RR VRS 26 0] rR i OB RE AP . (B, 1%
B H BN RE 2 RN, DE A& — %
I TORE ORI B A N ZEE A AR K ARG

B, IBRESCHL 7 LT T 1 32 U ) e — — SR L 2 i) Bk it v —
MaMFENZ RS, AT E R R S AL

3.2 L ERES

FFrg 2 — D RAMS, O 7 &BIE - L AU AR S, JFH
LM RIAHR 2 57 Z A WS ABURIAN OS5 BvERE 22 k. iR 0 I i )
I S0 F8 FH BH B0) — R 8 SURF VR B IS, IR TR R R R
BRSO A RAR 2, X 2 Tl AT, HBUTR
THRWLEN A M T AL, DAL € I 18] A0 X 42k P 38 8 4 57
I3 T LA i it AN S AL A SR B B 55 . 2 HGE, X L E B IR T
HY XA )38 2 BRSO ), JF BURF VR4S B LAt R Atk R AR ALt e
5 AE HARVE AR 2 o

REVFEEE 1K) — A SE N (A ML R A2, O RTET 138 3 Bl
MIZ M, AR EIEN A B Fln, EkE, FraesEX—RiEihe
B WA 22 0 3 R R AE 2 4 VR 22 '8 AL 32 1k N BN 0 200 5 5 ] 5 4
ZNR B AT R o SO FH 3 SO I — Rt [ B e 06 1 5 [ ) SOA
B, (LT Sk TR — TR V228 P BOE SON R 2 % 2 R R — A
CRAVFZERIND) R B — T, ARy aalb A dHIX s (55 CRIBEFE MY

26 e g. ibid., Art.33.
7 1n the United Kingdom, several consumer voice mechanisms are established in relevant
Utilities Regulations for example, the Voice of Water in the water industry.
% The Beijing Regulation, Art.2, Shenzhen Regulation, Art.3 and the Xinjiang Regulation,
Art.2
2% Beijing Regulation, Art.2.
0 See P. Boeuf (EIB), ““Public-private Partnerships for Transport Infrastructure Projects
Annex 1°’, paper delivered at Seminar ‘Transport Infrastructure Development for a Wider
Europe’’, Paris, November 27-28, 2003.
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PAZTIZAD o SERETESR IR E € OV E R, iz
N SRR AR BB A R DR AR R, B AR S
XIS B FT . 7

HAl SCpFRE— B B IR EREPAT TRERR S, AR HkE
REFP RIS T 2 R ELRRAS 3, 102 24 R 56 T AT R A48 A 2 AT A 9%
Rl ST N

R, SRS R ARFAE T S — A2 93RS, A
FIRABENLE], X EARRFVFEE SR IR LIRSS 10 H AR A ARl B 22 X
BIOTA, BN, FEIET 5T MRS R PRI HE, FIInRATERBE, X
SUHARAN RS LA 8 A B N R AT R B A

[0 21 B RSO, R E SR 1 MRS SCH SR RO AR TR
VFEE )& SORNERE 2 HEDT TR 22 /03 B o (ELRE A SR A91 A JE Al 72 PO
jE R LAOLER B, FE—TURF VR 2278 I H Ah 3B nl BE 60 48 1 158 1 2 SO 2
H, T RIS 530k T B Atk 150t P 2 A S RO BEHE AR, BOURF AN DL K
2 BUR TR S i HAb R R . > FEAE R SR B — s E o, RE W
LB T BURRISCRFAE R, Hodt— 2D HE : IX S AR R T DICR B
[AVRF V2278 F R P i AR S5 TR . oEE, ARRME LT BUF#RAS B 2
RV DRAIE SR T 45 5% B0 ] 7 [ i 20 s 2 7R o AR FH L KU o 7 S BURFAE Bt
—IOURS VR E B E I, IRV E TP A SO AR R I I BOT (2
B-IBE-FeAs) o TOT (BM-iaE-Het) mfiras iRt —P &
.

BEAL,  w R SRS R AU AR A — ORI 22k 15 A
FroP& BN, T E XS Em A . MEZE RS CEE—REE X —
g

1 New Roads and Street Works Act 1991 (UK), Pt 1(1).
2 Directive 2004/18 of the European Parliament and of the Council on the co-ordination of
procedures for the award of public works contracts, public supply contracts and public service
contracts, Art.1.
8 At 1.1. Draft Commission interpretative communication on concessions under Community
law on public contracts, [1999] O.J. C94/4.
4 See Arrowsmith (ed.), Public Private Partnerships and PFI (Sweet & Maxwell); Cirell,
Bennett and Hann, Private Finance Initiative and Local Government (Sweet & Maxwell);
Butterworth’s PFI Manual (Butterworths); Morrison and Owen, Private Finance Initiative
(1996); Fox, PFI Handbook (Jordans, 1999).
% ¢.g. Beijing Regulation, Art.15 and Shenzhen Regulation, Art.22.
% Beijing Regulation, Art.17.
#7 e.g. ibid.
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IR E AR WA LN, RFraE IEANR /AT A A
PR OL R 5% <1 e 52 (I 5 ST IR S B — — Bl i, |5 /T 2 B
R R (Bl T IaE B IE S 2 SR T T .+

AEABAF PRI ] i th [ A B P [ AR R SO o, (EBEBBURT SO A T
H A VFELIE AN, AR SCBE S M RIS T AU BUR SCHY . (E 2K 5%
BIEX T AR SR AL TR AR, B 1 aRIngs = 5 A e PR UEAE T 45 5% 4]
5E BRSOS5BS K LS5 LA, X 88 LS5 A B tBAN AR
AR DA, D8RR I RS FE P R — TR VR BEE I H A e 8 935 1) A
(1

3.3 %&HBIHER

X BB B 75 T DA R4 78 1 5 3R AL SR Rl v it Bl A B Sl
AR5 BT . RN T B E I H 1Y, JeE a7 s HrraE
f5E SCER 2 B, (H2 U E SRR, %8 XU o TE A e B

RGN, RFXHZ B & AN B [, RO E T H B
W BBUR — M Rl & — DURF 8 e E (n] Re 28 TR0 N B A S FH =5 45 ot
RIEG) 5 I H 2k @ USR8 IR 0T BT H i, 2400 B shiE .

XL B TV 2 SRRV E B E R AT SR R A E R 1]
B, XFEREPES. B, IR E U R BUR AT BUR K
RMEAILRFS B TR —. B2O0EHEE E, BUFTIARTBLEFH O
e R 55 ol Il — AN A Al B HLRT DLk 08 I BUR R ISR R {1
NI SS B FABE RN BE Y (B EiKPrD o 25—, dlid—IUkF
VraE 2 HER ST A B A 55 (1 o /& — BRI A ILEOR L. A A

%8 See the European Commission: Interpretive Communication on Concessions under
Community Law (the ‘‘Communication’’) April, 2000, at p.8. Similar indication can also be
found in another official document: it should be noted that it is the criterion of the right of
exploitation and its corollary, the transfer of the risks inherent in the exploitation, which
distinguish public contracts from concessions. European Commission: Green Paper On
Public-Private Partnerships and Community Law on Public Contracts and Concessions, (Com
(2004) 327 final), at p.36.
%S, Arrowsmith, <‘Public Private Partnerships and the European Procurement Rules: EU
Policies in Conflict?’” (2000) 37 C.M.L. Rev. 709.
#0 Beijing Regulation, Art.3, Xinjiang Regulation, Art.2 and Shenzhen Regulation, Art.3.
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CARG IS IER ] o A 26T BEIE R IVE R 2 A, 7T LA E [RIRE B 2 oAl
HIERTT, FEACRITTHIIE IR T AT DL I8 i BURF B o g, ] DL s VAR
MZEBIHIRE - “r] ISR, S8 30 T Al e 1 28 Al Tl 2 2
MRV 2 S AN RIS, X SR i 2 (R A8 T AR ORRE B R AR RN A

3.4 BUFER BRI AL E XM AE

ol T M A A R PR 2 7 I AR KR B BRSOk B AN R BUR #8171 22 18]
HIAT ROCRF KL Z R, O — MR E TUH e & 217 2 BUN
WARE, JF HAEBEE RV E T H T R AT REIC ™ 42 1 B IBUF IR RE, Hilln
Zr )AL IR AE . DT HI S 0 AR T 1 X i i R+ ki . Bilan,
RINTH A 26 BR RATBCCAER I 2 R Be B4y 7 BUF B 5, R B R
BE T AMEWETIINEE SR/, RE, NP RA RBUG T Z R 5
EWRERIE I, Hodt— b e Hoth A ST IHE LA BB 2 A T B AT A
L HEE B o “SAEIX Ty THHT 3B A 26 B S IR DI A 26 B AN, HORE SR I A
EWREABCE S T EE A HFAE IR SR/,

U HRBE B e B S P ), e A G RT B 26 0 ) e T AR P SO i
[, X ROMRBUE VR 2 2650 A NS TR 2 /E
DRI A E 2 J7* e (B, JERUT A 2 BIAS R - IR YN i O A8 58 4 1) 2
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“1 Xinjiang Regulation, Art.4.
2 Beijing Regulation, Art.3, Xinjiang Regulation, Art.2, and Shenzhen Regulation, Art.3.
#% Shenzhen Regulation, Art.7.
#4 Shenzhen Regulation, Art.15.
“5 ibid., Art.6.
8 Xinjiang Regulation, Art.7.
#7 ¢.g. the Municipal Transportation Commission is in charge of the transport industry.
Similar sectoral authorities in Beijing are the Municipal Water Authority, the Municipal
Administration Commission, etc.
“8 Beijing Regulation, Art.6.
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3.5 EFEF
3.5.1 TIEFEH BUAYE &3
3.5.1.1 —TFAFEE DI H e

e A I TURE VR 2278 0 H BT BOR SR AL AL B B IR 55 1) B 4]
RE W B TN FRBUCR ) B AU X RS B A ] — TR PR E 1S
&, AHE TR Bl A S B BB RIR I, DA,
IR R, PRI 2 R A N B, 2 7518 I [ A ol sl fa N 4
Mk . e fe A R V2 E T H 5 SR RIS, T e Rl eV A B
PRI [ BB A (0 ] DL 36 AR BRG] BEIE I AR -] 2 0 B AT H £ R
W T HEAT SCRE, X LR RAE 2 Rl 2 AT W — AN BUR I H AE S
FIER. BEAh, WE — TRV E I AT RE AU A & — AT HOR
1ot R —ANBUARIIAE XM, IR EEd ka3t S 5 IEW]
FEZORIA ), X AT H ] RS 1 B 25 1

EF HATFT IR RG], TR #2540 35 i st = 22 e /A H A R
SE o BT ISR BIRE 1A RUER I, ZORE TR S AT R, 47300
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HI 28T A I RS HAL A S 577 . *°

9 See C. Fuguo, ‘“The Emerging Legal Framework in Private Finance in Infrastructure in
China: a Review of the Beijing Concession Regulation’” (2006) 15 P.P.L.R.
0 Beijing Regulation, Art.10.
! ibid., Art.18.
2 Art4.
% Art.10.
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4 Beijing Regulation, Art.7.

5 ibid., Art.8.

#% For a discussion on the appropriate policy for unsolicited offers, see UNCITRAL Guide,
Ch.3, at paras 97-117. The issue of transparency in dealing with an unsolicited offer is an
important aspect of the evaluation on concession regulations in East European countries. See
European Bank For Reconstruction and Development Office of the General Counsel, Report
on theQuality of Concession Legislation in Early Transition Countries, June 2005 at
www.ebrd.com/country/sector/law/index.htm

7 Art 9 of Beijing Regulation, Art.9, Shenzhen Regulation, Art.14, Xinjiang Regulation,
Art.9.

8 e g. Art.9 of the Beijing Regulation similar requirement is found in Art.14 of the Shenzhen
Regulation.

9 e g. Art.13 of Beijing Regulation.

0 Beijing Regulation, Art.9 and Shenzhen Regulation, Art.14.

%81 Beijing Regulation, Art.10, and Xinjiang Regulation, Art.9.

%2 shenzhen Regulation, Art.14.

%83 Xinjiang Regulation, Art.10.

*4 Beijing Regulation, Art.10.

135


http://www.ebrd.com/country/sector/law/index.htm

HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

FLVS L, AT LAZE BMDRCI] T BURF i 52 PIPEEA T L v 22 i 1 it L 1 i BB gt
ITWAE, BCETEX NI BB R ALE -

3.5.1.3 FFFLE KRE U KT EE R TE R

AETHUHT 25 BIANERIN T 1) 2% B #8 Fe VF 2L T-BOT TOT**HIRF VR4S (1)
ZHE, BERIER R E AL N SR BUR E A SRS 2.

FERTERAE (26 B P RF VR EBUR] DL BB . i Beiis s — TR i ) 52
ERRHIE, BEIEERX— BB RIE A, IR R TR A 1
A T H R E AR 20U 5 AL T 5B R AR L. (B AR R
&, WA DU A HAR I SRR P 8 e, AR — P3R5 1 BURIUE
BRI 26 B BCE IR A R o

A NFBIE, EFR—ATIN T I 2 R TFEE R,
DIAT M B 2% A (O BR 1 10 AN B A ATAT VRO BR Sh o S8R — A 2Bl 4Rk
NI E Z AL ATLHrA R, Bk T Aok, ORI RIR L B, &
FAFNE BRI AT E THEAM . IR MR R4 B AR5 1) 24 Hh DU
e A LB 5 A0 B TS 3 AR BUR 1) W B B B35 31

3.5.2 WEIFFLEEHNERF

— WURFVR A E B H 1RSSR S T I FF U E SR A E
o LR FRRE PP R RF VA S 2R B AL e, I L B 2R 5 i g
SEFTEIEFERE T . 7058 FERE P AN LA BRI =4 Jm R it 8 e 1 — A )
NI R SO e, AR T . Pt AR 2% 1 R AL
T AN BE S G R 0 75 SR O R U DL R B8 5 T A it i) 1 22 TF 48
WREFF . MESE, HITAIREGI LA AR A, STk 2
PR e AT 9K e Btk — D@ e, 7

%85 Shenzhen Regulation, Art.12 and Beijing Regulation, Art.4.
%% Shenzhen Regulation, Art.12 and the old Beijing Government Provision, Art.3.
87 Xinjiang Regulation, Art.13.
%8 Shenzhen Regulation, Art.11.
%9 Xinjiang Regulation, Art.25.
0 For example, UNIDO, Guidelines for Infrastructure Development through
Build-Operate-Transfer (BOT) Project, at p.96. International Bank for Reconstruction and
Development, Procurement under IBRD and IDA Loans, 1996, at para.3.13(a). UNCITRAL
Legislative Guide on PFIP, UNCITRAL Official Records, Fifty-fourth Session, Supplement
No.17, at para.98.
1 Shenzhen Regulation, Art.8.
#72See the following discussion in section 4.3.
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NLYR A T AR R — A S5 1) 7 A A T 1 2% ) PR R s A A SR
TR, USSR T i X R e, 3K i A L fa] e
S BN A RISLIRAE T S A A R AR A R

HER ) SR B K 1K AR FAL, JF BLAE SR R E TR BOhR S 2 T
7 RIEFRFF S o PAERIINT B 268 b S SRR R AR 1 TH X
IFHLE O TRAVFEE R TR MALE BT BUR . 72 IR B RUE a2
T =R TR BRI AR —— WA LRGN RIE
A ERVARE?, & DREFPAEE H I B AT [F) S Az, 1 (10 2% 1
SO Td AR AR AT S IR AT [ SEFRR T, bR TSEER A
AT LGN, ERXMIEE Nl e A S AR . 7% =
AATE, “HHSE, POAIREAEE B EERT AT IR ) 38 SR T TS B 1 St
MG . Hoe, WHHSRE HE RN ZE R SRR 2R, Lk, 5
JT A PEAE ) SR A P AR P N B B e e M A s 25 =, R DRI AL
BB L TINW AR R, U REEFS 5 &da A B i A2
FAORE JEE (R 2 LA

FEAER A0 R IR BUR UE ,  ZERAEE PR VRE S 3 I E H b
AR, B 1 AR PR T2 T AT LB RS 00 5 HISOEsASh . R8T
FINCyREREd, A TARE R 2 BT HR, 18 R AR B R 7 (1 23R
K& T

Rk, Wit EARA RIETHERF 5 8 R 7 RS 1075 =R L AR L
PSZ, RTRXGFHFER THAEERIERE. —/ 27 (UNCITRALIEFE )
TR TRET, B N RERIITT BRI E P RIEMFE ST . E
TAEH R TBUFIE R E X BERY, @ iE A FF 1 5% (public
solicitation)”, — P IRYIFRA ) “FH 55 (solicitation) 7, A — & 1Y
R PR BH R SR, X SR ER A DAZERI T 268 A LB (H2, XTIk
Z A TR A PIAAS R O e — b ) T 2 50 76 T H I USRI 2 A 43
PRBASFE P IS, A—F B ZOIP AR 2R RIEME . SATIMA
WL — 2, BER R Y SR A B VT 478 I I R AR PR A 7 A L

% Xinjiang Regulation, Art.10.
4% The term of ‘zhao mu’’ is literally used in the Chinese context in personnel management
practice as the ‘‘recruitment’’ of talent or in fund management practice as ‘solicitation’” for
funds. The invention of this legal term in the earlier
government provision is supposed to be a combination of limited tendering and the idea of
private solicitation for funds (with little public disclosure of information), which is
presumably a negotiation procedure with little transparency and competition. During the
legislative process in the Municipal Congress, there was a loud voice to improve the
transparency and competition of this procedure and the procedure was substantially improved
in the new Regulation.
"® Shenzhen Regulation, Art.8.
#® UNCITRAL Legislative Guide on PFI Project, Pt 111, selection of concessionaire and the
Model Provisions accompanied therein, Arts 10-19.
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IR AT TR TEAEE RS, BERRWEE 2R 7 ik
ZXALHTRFE T, RBALESIEE TR BAER TRFEEN, STH
RSOESHETRF IR Fr ik o

3.6 FFVFAE ThUCRITR AR SR A R ASURIA SL 55 H 46 B

R g g — MEE T, SOk A e 23N 5¢ 5 K
SPETRURIAT L 55 o FERFVFE VARSI N, 8T & R R A 07 2k
Wi PR ORI R VR 8 A 2 DL R A R 3. R RF P E i B
T ik, (ERVFZ R0 AL FIRE th Rl A R 2 8 Th BORGERF I . R
VRS U N BRI T T & B 2 B GO, P38 H bRfE T
KL 2 5558 22 18] 1R 2 (T

3.6.1 BUFIFI X 55 KP4 F0 ) B

SFBIANRF VR P A AR QAL N T SEBLS 5 8 5 2 18l (K R 2t
AR o 25 B — MR B AL AT & TP RE T HEABCRIAN 55, 1 i 2641 1Y)
P E LA R TR X e L ASBUR RN L5

3.6.1.1 FFFEEERIBF)

RFVFEE A I — T ABUORE , IRIE R VR S MVE R Bt . g Anis
"B TR A B A AN P I A ARG AR OGRS o AT (X SRR P s
(R RE AT TR AR 55 O ASE P B B FH I RCR - AR SR LR (I A~ 3R AR 55
RIBAS (177 3 — o FLRIREA BRI ZRAF B A DA S ECA e B0 7o v (AR
R ad, KA T EASER . sAh, HIEHEBARE A, HEUFBUR
AR B H BUNIB LI o RS2 BIA A PARAER, ATBOR R T IR ResF
FEFF o

3.6.1.2 A EENEE N5

S — IO VF A B BN IR AR XS5, IR SR TR A S
Al Ml &5 o EE

3.6.1.2.1 ARHRMPEEARK ARSI LS

PR N R VRS B AR AE ) — TR A 1Y) 355 2 3R 2 2 i iy L& Y
PR ERSS, If B AR g, 0

7 Beijing Regulation, Art.11.
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N TSR — X 55, FFVFEE B ORI R V2278 TS € 1 Vi
N, 45 S SRR PR AN AR B AR 55 7 2408 (14 3 2RI
RIK . REE B AL PRI K B RO & I, 1875 2R R &
B BV AN RENE [FHZOFT I R N B SRR E A IR KR T RIS
(] Wt 5 sCHR R 55 10 L 55 o RV 5 - BURT A o 5 B B0 25 g R
SEM A A MM, I e 3 Al B0t e 86 A1 IR 3 R 55 (10 L5595
AL, BRGHOFEHROyIE. RN, SRR RS K S H K,
Frr e H AN SR, EERRE . AF. BHFEFMmat e
ML RNILEMHRBRT, #REAE SO R & KA RERIIE W isFE .
VR e & RO AN R VR BURIRTH 98 SR BURIIK XL 55,

3.6.1.2.2 ZATRFFLE FHAPATBUR B MBI L5

RFVFEE A TR 7 TRR I 24 JR SR RF VRS 3R 1 55, LR T
RFVF2EE BN, AR BAR AT TR B0 AT X I 55 T RE 2 i b Bk L
(Rl A A DLBSURF I T 24 TR e 72 B0 (s MSCHBUARE ] 2 ) S 5% 0

3.6.1.2.3 4 AILRHHAI NS

BRI R B IR 5 i 5 — T 45 R e FE b . AT
SEPX — X 55, FFF4E & W AURIHE A . 4EAS RN 5 H R At i 1 X
%, I Ho0 R AR G I ) R U328 78 A ) SR 24 R R s g Bk . *°

KR8 B R R TERA RW YU RFH LR BB AL E1Z
B E BRI NS, TR G ZTAE R URFE. S, F
AR HA i 7 2. 7 bA, ETH K H K2, FTEEE TR Y
i R VR8I0 H WM B A o -, %28

3.6.1.2.4 B BAHERE KNS

% Beijing Regulation, Art.19; Xinjiang Regulation, Art.5; Shenzhen Regulation, Art.4.
% Beijing Regulation, Art.20; Xinjiang Regulation, Arts 5 and 21; Shenzhen Regulation,
Art.34.
%0 Beijing Regulation, Art.20; Xinjiang Regulation, Art.26; Shenzhen Regulation, Art.29.
81 Beijing Regulation, Art.21; Shenzhen Regulation, Art.36.
“82 Beijing Regulation, Art.34.
%8 Shenzhen Regulation, Art.27.
4 Xinjiang Regulation, Art.22; Shenzhen Regulation, Art.20.
* Xinjiang Regulation, Art.20, and Shenzhen Regulation, Art.38.
8 Beijing Regulation, Art.26; Xinjiang Regulation, Art.23 and Shenzhen Regulation, Art.32.
7 Beijing Regulation, Art.25.
88 Art.25 of Beijing Regulation, Art.25 of Xinjiang Regulation, Arts 24 and 28 of Shenzhen
Regulation.
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S5 WU TS5 e 1252 1 1 R 0 B 1R S 5% DL R R R A R MR 55 B
7ot BCE BB R A S S E AR R S5 . IO T UM I E R
LETEEINBRA P C L R, N T EATIX 55, R E A AU
SR 24 JRy AR A ORI 7 S A N BT oAl R O A5 B L5, AR
R R e it AR 55t DA S A BRIl it DL L 5 3 1Y
J7 AR 2 R 4 58, IR A A BR . il ) AR B g B
AT AL, RFFAE R IR ST B i i i 18T 4EE
RIFERE A R BRI TR . VA8, BENNARYS, IR L e Tr
. B MPIR BB LG RINL R RTFEEEEA XS5 AR AL
A a2 G R AE R, BRSSO IRAE, 2 LS 1/ # I 55
RS O THR W IE, A DRBIEREGIFEEH s HITE
BRI H S RE R

3.6.1.3 BUFHIFE X5

ABET ) 26— RVEMRE 1, R = R B Ml A v 2 8 B U AT
H 55, IF HHEARRIA 5 25 R B2 A FL IR Do ve Bl A B AT R VR B B P
FRBUG A . L, FFVRAE 2 HEH BUR I S RO TRV 28 Tl
H K HAR L RE

JE AT A2 B R S R 1 2R 8 B B BUR 55 LRI IR B
MRl as. Blan, 1E—RJE N, HramaE 2 0IE R =4 = b 0 AT I K
—RMEE ) 55, BIFER TRFEEREE AT, AF. A IEMAILR]
LS AR, O BRI S AR PR VR & 3 O SV . “TBURN ASHE H
S B R R VR B P RUE MRS F B AL BRARAAEE ST A 30R]
o (AR, EIXRMEOL R N SR . kAN, RIS, B
TAENG, [EFERXTET B 13E 5 A0 B R an 2B R VR 28 R
MY A R 55

XEEEBIFIAERR N T BUMFAME HBURAT N SRR IR KRB (55, BanE
IRF BRI 23 60 2 FF) 5 BECAMBOR (A2 - M RUH R s . KRRy P g i

8 sShenzhen Regulation, Art.23.
4

% Beijing Regulation, Arts 26 and 28, and Shenzhen Regulation, Art.32.
491

492

Beijing Regulation, Art.28, and Shenzhen Regulation, Art.25.
Beijing Regulation, Art.27.

% ibid., Art.39.

% Shenzhen Regulation, Art.26.

% ibid., Art.33.

% Beijing Regulation, Art.19.

*7 Xinjiang Regulation, Art.4.

% Beijing Regulation, Art.32, and Xinjiang Regulation, Art.27.
%% Beijing Regulation, Art.29.

°% Beijing Regulation, Art.32, and Xinjiang Regulation, Art.33.
%01 Beijing Regulation, Art.30.
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UL A SERERT VP2 S I3 T BE A A0t G RS P 38 P 9% T KT 22
HBUGITE, ABARFVFEE & ] LLESRIGES, 3R AS RE s oe AR vr e
BRI E R B o B IEEE 1 25 AN 7 3B LT SR R R Ak N 4
RrvraeE ik e—58. >

PE N M R SO W BRIV AT NI, FURERIE T R G R VR B
ERBERAN L Lo PN, FEHYITT IR, W 2 258 5 52
REATIE N4, DABIRAE S B2 RO U 00 L BRT , A 3t SR
SRR MR e, >

3.6.2 K& E KRR AL &

PRV 20 8 D SO VP MO B IR AR AT A R R,
oty ARV KR, (ER AR T A IS 309E . 5
VR 25 AR TR 1 D A8 P T 5 SR A KA VRS B RO .

3.7 FH
3.7.1 FHFE K HIRTT
3.7.1.1 #HH

SR R 1 S 1 — A E Y ] R A 5 AL — ML AR LAY, 45
PR ECE R BRI, AL RIS R, RSB MR E
FEo EIXEE R A [ 26 P, AP AR MEAE X 2R 2 R 2 TR 4E R AT . 45
n, ERTSEE AR GIT, SRR HIEREER 1 ] — A BUF A R . >

AR (25 438 i e BRI A RE 25 THIBUR, R HR RE T B 25 7%
NHFENEE T, RS T WS R Z A A X . >

IR BINEIE T, ERSBUF T AR P g AR
4 R FYIBMDRCN. 24 B3 S ML 3 1) £ 2 0o (B AL X - 3X A0 85 7 i S 3
T2 IR R, AR BIgE R AT B SRR Dy R LR A I
W HE A IR M AT BT B0 TN =4 7 L A 5T Vi [ N G AR VR T S A
B VA T SO b BRI 2 R T IR R VR E TIUE A
S, SEft S WA A A S tE DL, HE R (S EE W) P

%02 Xinjiang Regulation, Art.24.
%3 Beijing Regulation, Art.36, and Shenzhen Regulation, Art.52.
*0% Shenzhen Regulation, Art.50.
%% Beijing Regulation, Art.13.
%% Beijing Regulation, Art.22.
07 Xinjiang Regulation, Art.7.
°% Shenzhen Regulation, Art.6.
%% Beijing Regulation, Art.35.
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30T H O SERTR DL o 0K AT BERURAE R VE 488 S 1 3 ZE A LA BIL A A i
R 24 R SE Tt A R R . {2, BMDRCH] BEATSARAERF VR E I H
Y 7 R A . B R A T AR A A LR 5 T ) A S
ft, BRI R TR W R B 2T, 2R B IR
4 TR T R VR E IR AT BO R 0 25 3C. X — RS AT A2 iR
N, WEBANRFEEER, WRERFEETH . 5787 SE it
(], AEE AR n] LR SRy, R R A FAE O % 8 7 T % 4t
gENE

3.7.1.2 FHEH T

X G2 APLF- 1) A F S b B AT E B S /A E 1T R (H2 X
—WERE T NI, OSVEZ FUHIERAE, BIantir s MRS RE,  #8
T [F) A 2 Ry — AT A IR R BV BRI IS, BRI, O T B T AL
IR R DT, R SR AN BT o BRIITH A 26 9 AR I 5 T Q2 M E
PR BN B AT R SR g, ED

(1) HGUE QS AR S R b B AL H RN A

S5 R AR 55 o & s

(2) WEREH BEATHRAAS AR VR E WSO E 1) 3555

(3) ZHERNON A EE HIBF;

(4) WEEH N A RFEEEE T RIGE I B AT, I B St
(5) HELEHNFLEMRE;

(6) [A] THBUMF SR AR 2278 3 I B A A i oty s

(7) RGO ARG S A F 2 E;

(8) a0 1 1 5 A 55

(9) VA, EME R HABER BT .

3.7.2 Yri&Hu

] 1A 0L = IR SS B RS — Ao B SR EA%ED  (Chinese
Price Law, CPL) HEATHUGI. HAlw, BURFRT LA S0l = 5 AR S i e
DE e g e Rt e T, Ao eSS T E RE s f kg U N
RAETEIN S T EER, B Y mEUR S AL R 2 K PE B . XLk
Bt —0 e 17, £ CPEMREEY RIHEZER, ST Hrs ] 2 i 1) J
BURFE M~ BURF AT B0 CL S AN ASAT J2 A J B2 ol 2 o) B RO 4% iy
UEHI B

19 |bid., Art. 36.
*!! Beijing Regulation, Art.6.
*2 Shenzhen Regulation, Art.49.
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3.7.2.1 M &HFHIE

REEEBIRIA 7 IUT RO (R EOT ) BRI A R, Hae e
TSI R AN E 1 8 2 RAREFE o RIS AR DT O A L AE 22,
XK1 [ P B R MR =5 R R SCRp % T2 78 2 J RO 56 6 S5 i )
AR, BL RO T BUR IEHER s O %8 °

3.7.2.2 HBUFEMN

e 1 T o T 7 DB 5 1 L 22 S AR BURE 1096 5 T
U FI B XU, 24 7 B 5 46 A AR .

3.7.2.3 BTG B #E 1 IR U

RELZRAIFEIRERLE 1€ O BCE T et 0 6 2 B B — — X AR . &
SRR T BEUR DL Sk R 2 R R R S A M .

3.7.2.3.1 FARMER RN

KA P — D EEAZR, W BT e A0 A2 SR A 367
i AR 55 (R AR P S U DR il S el AR M2 R U, SI it ple AR B =4 22 T
AR AP E, FF HIR AR SR 28 7= i AR 95 To R 9 2 FAS F
MM 3K [FIBE LR AN A% A 8 B A R AT B *%E’JEMHIWJXT?XﬁEJZZIK
AT H I AL S P A, UL AR 3 7 Sl Ji 28 AT
FFOFE. =

3.7.2.3.2 S HFR|)E RN

FEIE S H WA K A — M e, A BRI RN, 20X vk
FEN TR IR A b R R A BN . B E 42 A BRI R
BRSO TAE, IF HAR X —4E0E B — B e 5.

>3 Xinjiang Regulation, Art.17 and Shenzhen Regulation, Art.39.

>4 Beijing Regulation, Art.23.

> Beijing Regulation, Art.37; Xinjiang Regulation, Art.17; and Shenzhen Regulation,

Art.40.

*1% Shenzhen Regulation, Art.14, and Xinjiang Regulation, Art.18.

*17 Xinjiang Regulation, Art.18, and Beijing Regulation, Art.37.

*18 Shenzhen Regulation, Art.42.

>% Shenzhen Regulation, Art.45.

520 Xinjiang Regulation, Art.17; Beijing Regulation, Art.37; Shenzhen Regulation, Art.40.
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3.7.2.3.3 S54SR S HHE R R U

IR BOR FIFE R 2 BRI 2 R SR G ZORIM% 28 2 R
FEA B A I, St — Itk 2 AR SZ RE " (I & IF H 28 0 T IE - =
BUR VR R R A B 9] S 228 4 1) 59 SRR AR SR 0™ s R 55 . FE X RS 2
N, X EORDAERR R A E b dite, JFHEZEERHT
WAF IZAL 2 BOR I 2R, AR BT ERIEEE . 2

BEAL,  FEGRIINTH B 55 A7) o [F) e SR 42 8 3 A4 0 A AE AR DS R A 8 7K P
It BLBUR AT LN T A R 0 H RIS AN A% R e 2 g °%

3.7.2.3.4 AR RN

FEIEHH 2B RE 13X — 5, I H L ESRA RS AL & 7 S A A%
BUOR % &R Z . LTS E T IONRE, LRt — KR
fl BEIRA A KGRI, IF HANRE IR E — Al 5 245 GBI R AT
EH.

3.7.2.4 Hy¥EHE B A FFIFIES E

AEHTT A 249 BESR A% 328 2 JR S 3L — A A R 12 A B Y
A% o A 1) DA R VP 22 8 SR A A IR 55 s B 00 1 O s 24T A )
L. R AN B R RERS B BI B SR .

3.7.3 #H TH

3.7.3.1 55 B AFFRPRAE

FEAE BN E TR TR . dbt i & BIE 7R EE &
1) FIT A7 RV BURE 24 R 2R A AR A TTHAE B 55 o BeAh, RG] BT [R RO
TRUH 2 A APPSR DR RO A BN, A TE T R 2
SRR 2 5 DR B R VP I RS SR A E O 8 A2k, I HLHL N =5 e i
FEAN I M RE VR 478 T H R S 0 I L ST R VR 78 T H AT SR A e
BRIV o %2501 FIAEREE 1 0 ORI H & B S A 2 . 2RI DO

*2 Shenzhen Regulation, Art.45.
%22 Xinjiang Regulation, Art.21.
52 Shenzhen Regulation, Art.48.
>24 Beijing Regulation, Art.38.
%% Xinjiang Regulation, Art.19, and Shenzhen Regulation, Art.42.
526 Beijing Regulation, Arts 26, 27 and 28.
*?" ibid., Art.39.
*? ibid., Art.36.
529 Xinjiang Regulation, Art.29.
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223, PN A2 EERA TR S RTT, i 1 260 £ 2 AT PRl
ARSI R 2 B I T BUAIN LUR S CARA O 2800 o BeAh, 58 B
ARG M B ZEE,  [RIAFAEAS 25 Re X R i BEAS B b AT s VP A, DARA ORI
IRF B it FL A 2 ASEIURE A A H be o AEAE ST SR BB E i i b, 3
BX - ERAT T I, ERRT s U R A X

3.7.3.2 BHIMRITBHATEE

LA R R ) T B E S A VE AOAT B AT PR AL, X R B E H
AR E £

3.7.3.2.1 {THUET

RXATHHLEI L BEEE, BRI 2B bk 26,
ST IR SR BLR R P E AL BBV 51X AT BORHIE AT 9 B
1, @ AVE 25 SRRV E B L™ S AR R T .

3.7.3.2.2 R 3 FAFH] E A

R 2R I RLRE 1 R SR =24 =3 A0 1) 5 T LR R A £ it ) T
B AR ysm i AT B AT i i . 7 BE S BUX LeAT BUE I AT 9 B4
HAAR T

a) WA VAR S ME I I AN T R B VR 228 BT, B A K
ISP IE R VR B B T 221

b) MKIEBIT AT A7 &% IAMEER, JpH e s
TSR 55

c) MMKIER MBI EARE T B TR VFAE &, BB bR
PRSI Bl S R A AR 5

d) AKEEXSRF VR E A JEAT PR DU DU AT B, B AN
VP2 E IRDLEAT PRA 1Y 5

e) MEZMEZ RSN E . W, AUrBUEE R RS
B U, ERE AR 24 SRS EE BRI

f) EERARFEER TR PR E R T 42, L IEReTF
2E WL

>3 Shenzhen Regulation, Art.55.
31 Xinjiang Regulation, Art.39.

145



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

3.7.3.3 AS5KHH]

TER AT R IR S5 B B, — A DGR VR A S I H Hh i B 2R
FREN BEHh, AT IR VRA S U] B 2 H AR e /R KT RERT
KA SRS B P e A BRI, —RAARB AH4s T2 5RevF
2B T R BN I HAERF VR E U s B M 0. SRR [ 1Y
RFVFEE 2R DS T B A IS 5 B BRF VRS DR AR ) e
S IX — R AR T e 25 vh A L)

Bldn, LRI ARG RN E SRS T AR SRraE kR
B ZE, I E USRS I, 8 ATFREE I H SCt 1 il
4R, DURESLEEMHLEIRIEHEA RS 5. (HRIX I E A AR
I VP &R BRI TR WA E & 0 AT Roa IR m A%
EXEISTIDE M

AR S BIAI L, VR AR A 26 i s i R R U 1Y
NS 5 HIRAE RSB FRYIT 260 se B T

B, IXERBIRIN 1A SRS A R ZEABOR, =il (T
FeE B R ORFERVRD) RIR T P8 IR XS HE 1R PRI
B BB H O AvER i FIAT AT 28R AR o

B, IREEIEBIENT TR AL AR AR DR AR R V2 B AR B e
AT R 2 AR o AT A 25 1 R BRI S — MR AR R HE A RS 5 1
PLE, 7l BrsEE a0 lE R F B B R e (SCO) A
BRIYNTH KB P RUE A E R 12 (PSCU) **, IXUBZR I RAE T
SRR E IS A BT I FVERIRE, ARR— A A, I EHX R R
JRAR Y T EOR, DY o 2 = RN AT AR BUR BT A e 5O i
ZAVINIDE R

AEA LER ATFWIE Bk 5 A5 7 IR A A E
X A R B BRI E e R . SR WAL

KIE YR, HAA Y7 DU E 38 ST I R TR A
EIAEY, JF HAEESZ IR S W) 056 I 2 D s R ok SOnix
BRI AT DA BT BUL 7 B B R R N 5, IR M RO S EU™
%ﬁ& Hﬂ‘ . 537

>3 Beijing Regulation, Art.39.
:zj Xinjiang Regulation, Art.8, and Shenzhen Regulation, Art.5.
ibid.
°% Xinjiang Regulation, Art.30.
>3 Shenzhen Regulation, Art.51.
537 Xinjiang Regulation, Art.39.
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FERYITI I 2B T, X283 1 2 51 e TE AR L St 0 (1 2R P 4R 75 52
AR,

H=, REERBIERANRS 5 EENFFVFAE R B s 1)
F T ESRE R AP IEECE A AR &, WA RE . pr
A7 2K WA B SRAE S8 i R U Z AT AT AT IE . O3l 2 AR AR R
FEATUZ SR A E LRI L . R s&ed, @8FHF LHA
A HL 2w T 55 IR DL . >

4.9 E AR SRPRIPHIFT XS HIMESL : 2RI

G 7R VEEIX TR A X AL N Rk % S A it P SR DA 34 7 R o) Je ok
T BT AN SRR A A F S AR S R A . B HR, BUATHIS
B e NPFIPFR At —Fh 5 & FNEEAME SRS ? ik — ok T (FEF A E
FKHNFFEE LA &) kS Bivrae AR i 15

“HTEAFEGE UK (D L5171 B I SRR IEAE K F I 01 2 75 15
SRR HTFF P28 B LLUE SRR 1~ZE 19 77 72 M 177 1] e 2 3 19 7132 87 1
ILTEHEZE s SR FFEHT— P 77 TUaR AR B 3 1 i, A A 4 77 ] 87 47
PIUI R ZF2E M B ERANG 8 THIrE 255 B Z IR
I o R T RS —2E AR R RMELE LIS, T 1 35 78
[ 5 175 B 7 — T I JB] 1 0 S 9 FE il i b, P RE B i T T SE i AT
PPPIIH . "[#HE].

FE K TRVFEE AR A R A B, sEE
2 M SE 4T AR BUR e o SRR 26 BB A AR R Rr €, ATy
WLEEH JL R 25 1 B8 A LT 3 4 78 B b BB X% B PRIP ST AR 2R A 1) 7

4.1 ## HAz
4.1.1 F23-P4 B ARS8

>% Shenzhen Regulation, Art.51.
%% Xinjiang Regulation, Art.10.
> Xinjiang Regulation, Art.19, and Shenzhen Regulation, Art.45.
> Xinjiang Regulation, Art.29.
>2 Shenzhen Regulation, Art.51.
>3 A brief discussion is provided on the evolution of the role of public and private sector in
developing infrastructure in history. See UNCITRAL Guide, A. Introduction and Background
information on PFIP.
> European Bank for Reconstruction and Development Office of The General Counsel,
Report on the Quality of Concession Legislation in Early Transition Countries, June 2005 at
www.ebrd.com/country/sector/law/index.htm
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LU e P S e e S VAPl SR vy i TR R Al PSP
X HAR A SEIL 2 BIVF 2 IR A &8 I BOA AEUR AT DAL B0t R
WK, BUFIEF A SHERRFFEE B I A PR =528, IF HIZBUM vl hE
SPARNFRTIINL = TSR, JF HE SR aRE, XA EKHE R
AEEE R MR H N TG EE S /R A LT —TiEkE 2
LR TS U

TR RFIHIZELE (RAEE9br S =) — 10 H A A
2GR G A 27— (7R HIPPP i T SEH[ 2 0 T ] o 1718 — K1
#, PPPAGESLHIXLL H FrHIBEF 1R Ry BEAL A FEWE Dy T H- 21K
FHE IAIRA BT TAMZITH T H G TR ZAN ARG &
AL CHIERTIRAIFIFE T RN 2] GESKIK T AR s ) » REH LE
XFLTEFETTIRA R 7] 77, RRA L7 E AL, HIEA BT, #
T —— LLR I KPPP I 55 1Y 5] 72 T BRI 721 o X TET N — 1B 2 7y
TN 7 A T TG 52 IPPPs (1T 5E . >

ANTRIA) 2 P73 3 S BRAE R PR T, RS BT &
Forf e AR KR E BRI SR P A& R R A . B iRdE s 1 &2
HRIG B B A, A o T4 2 g DA AN R 2 22 T 48 2 -1
BOA RAF RINLE A AR A OR 50K 2 5 2R 0T ELPPPAR Y (1) H A R 32 4k

4.1.2 HHTHELFHI HAR: 52 PFIPFISOESs

W ERTIR, FESLIER — A2 4 B bR R B R i gt
Hir. FLu Bl HAR N—ANH) B AR ehsn, A sks. B2, %
H A ) SE B A A 52 PR T HAR A RE B ME SR, 0 AR 5% T 76 JE il 4 e
o E A HELER T ia E I E G Ak (SOEs)

BUAT 2600 1 — A 8 35 A AE T HL DU T 3 o VP 22 ) S (B A i it
WIH RG] B, AR A RS, W RBUF I F AR R v
28 1T FORSEBEEE AR Bt AR 25 8 A X B 5 WP IRA A 21 . AE ST
IRF IR Ji FHSOEs R AR AL A LR S5 IX AT AL EE B, IX AL [H H A £E 2L i
et AN L AT SR A A TR 55 i A, I H X — BB A
FERMSCHE AR 1T P gk e AL SR V2 S E R TR E A R HIEL

> P. Boeuf, ‘‘Public-Private Partnerships For Transport Infrastructure Projects’’, European
Investment Bank, presented at seminar of ‘“Transport Infrastructure Development For A
Wider Europe’’, Paris, November 27-28, 2003.
>*® The National Development Bank, followed by other commercial banks, has been
promoting a business of ‘‘bundling credit loan’’ to a municipal government. As part of the
arrangement, the municipal government is generally required to set
up a SOE to serve as the municipal government’s platform for finance and investment. The
municipal government then delegates the development of the government owned land
property to the SOE and the SOE borrow loans from the Bank under the framework of
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I, H 5T, SOEsHEBUN T8 [MRE 1A R ST A0 NHR TR 2 3ok 55 1
et

ERWVF K BRI BRI A . A HOR UG T8 R E A DL 2
JRFIBUR TR, A RIIBUR A 2 SOEsA Bk %, RAEILEBGR NG
TREERI IR S5 RS2 B, R R T BUR JE FH — DRI T TR R i
Ho ATAMLEE R, LEIEA A 2 H 3k 1) ¥ 2 SOEs 55 S _E R AR 4 A b
BRECTIZE 1, JF H IR B it B A4 58 K 2 BOR Kk H T R ARAT (1
PR, RAEASIUH B 52— N BB RS it H o 833 SOEsFE A PFIP
FREAAAEF UG A 25 T BUR B 2 PRI TBL, Bilhn, 8 B = AT 4.
ERAE R, ERAEANTSEIZT, HRE AT S 4% 1k 55 A1
A A . BT TOR B P B B T EPRE X — E SRR R B 152

fl:jj“: . 547

A A=A T SOEsHIBL SR PE M| /L, 1% ) R ] e = PR RE AR 28 25 )
H 545 Hbr, SOEsTRELEPFIPII AR FE i B 2 FBe AR 2 B . E4F
ERFVFEE TUH HONFTE T8 Bhr & SR 4L 2 5 Y0 B 1 /KR A @E I
B WEAE R — AR 1) @ B ok

4.2 HiEPIP

BWE | IR EEBTE RS, PIPRHER FISEHERSY T — M EZE R
il 1o ERE AT AER B, — i = BUF ASE A A B PIP A Al R I ]
PRI AR PEBURF BB T ) 2 R B LA A AT A, EXMIE LT, AL BUR
FRI 26 A AT RE A AR RARRE 26 01— . BBAh, AR —BTBLRRFAMZ S
FREAT BT SEUAF RO BOR, AR T BsE A 25 61 mT A8 2 A R K €
FOI AL R — NS5 .

4.3 RTERF: #E—P RS 1 E

A VR 2 ] (] FUAC gk, 3 ) R % SR Bk — 25 Y R 1) o S
AR, B XS DT VRN 26 B AT B S B0 VR AR . 55— 1)
B (P EFARIARZED (CBL)RIALHI™®, —J7 M, CBLESKIZIEE H 72+ [H

‘‘bundling credit loan’’. It could be observed that this practice has encouraged the
establishment of more SOEs by local governments.
7 The Beijing 5th Ring Road was provided by a SOE controlled by the Municipal
Government based on bank loans. However audit found that the cost for the construction of
the road was excessively high and later investigation disclosed a
number of corruption cases.
> For a detailed discussion of the Chinese Bidding Law, see C. Fuguo, ““China’s
Government Procurement Reform: From Tendering Law to the Public Procurement Law’’ in
Public Procurement: The Continuing Revolution (S. Arrowsmith and
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I L3 B Y BT (R AR B is 35—y, Rk, CBLAY™ s 2
SRATREAN— € REUSIE 2 103 i R MRS VR E T RIBIEER . filfhix—
IR ) AT B IE RS, X (P E R AR EhRRD) (103 Y AR A 1 10
Fe, BITCBL, BLRAEARK A SR 1 I R OV R RS TUH Bt — 4
PR AR R o

B, A R ) ()RR R B At A SR S SRR, TR R
B RIE BT B2 X SR I g R ORI R R A S . (HRR XN 441
W IR 4 R A R e DL R X SRR 3 T I S AT . X UEER
B a) R Z F R R R S Rt TP 2 A B, WERR|H
SE R ST MR AR PR B R S Y, R4
]y SR FEPPP I B v iE F 4B B AR FE P« SO [Rl b i e “ HAh 352 T 72 7
T AR AN GH AL ) — > B AT . HoAth AT BE Rk 2 IS (UNCITRALZR
VIR YRGS AR, (R EBURRIEEY Al i o 4
RPN B B —RIECR I, IRYINTT 260 o e A TR 5, RE &G —
RPEEHBWFEEER P, B NEFRAEPIP U AF Aok ix s
“FHo A FE 4046 DL A2 VR AP R 58 S B ER

=N REUE 2 J B 2 BRI 2 B T (unsolicited offer) B 4% T
T

VR B 5B 2R A I IEUGE,  (UNCITRALZRTETE)
FEAE T VRGN 1T V8 R R LA K X i) R v A [ 2K 1 5 T b Rl R R RE IR AL
FEPE. *? (UNCITRALRTEVE) HX—iHie 5 E A B, &
SE AR TR E 2 AR it E A F S I H AR TR B A NG R AR B4
BeAr B T, ExRTICEm&pr e g, TEAFER 7 itn
B, IF HE S A 2 RYE (UNCITRALRTEYS)Y Wit T i%feF. [HEX—
] LT AL B A 1, PAECA AN 5 21 A K P AR XA I AL

B, RS EBUTHIRG QAR A E A R EE 1 gt
REF?, AERAERRAIINAT VF 2 WU R Z R, XA 1K SR ) St e —
SERERE EARAGANETHURE,  JF HOATRe xR R 28 I W 7 AR T ARG e o 7R
KX BREE 7 2 — R AEPIP S E il € FEAN AR/, JF BRI IX 2L 204t
HIRILE BE 7530 VRN AP R E S P B9 2R GX AT LIS A JT iR B A

M. Trybus eds., London: Kluwer Law International, 2003); J. Tian, ‘‘Public Procurement in
China: The Way Forward’’ (2001) 10 P.P.L.R. 207; P. Wang, ‘‘China’s Evolving Legal
Framework on Public Procurement’’ (2004) 13 P.P.L.R. 285.
9 Art.2.
>0 Strong argument was made in the case that the project could not practically be
implemented by following the formal procedure of tendering.
I UNCITRAL Legislative Guide on Private Finance in Infrastructure Project.
>2 Section E on unsolicited proposals of Pt 111 on the selection of concessionaire,
UNCITRAL Legislative Guide on PFI Project. Articles 2023 of the Model Provisions
attached to the UNCITRAL Legislative Guide on PFI Project.
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4.4 ANERERMEE

BT 2R BIR R T — MR, R E R IR AR 55 1) 3%
ftitE 55, KA AT SCBLPFIP Y H br —— 18 58 20 AR FA N SR LA FE R 55
A5 o LA ST 3 5 R 2 e 28 H AR o X B IE K 9 AR B SLVE SR BEASAR
ISR R RS, RS T BN A SRS B A oL — N iR
Scfke HET, P RX SRS SR I A K (R A=) AL,
I BRI T Rk A = e XA LA 7 L H s 5 R A SRS
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BT 28 23 AN I IR A R P TR, 8 1 R A i S g T BUAT 1
T EBEH R LR ARE I B 5 R S JRAR B . IXERE H A A
A i) EEAMAN R — NP PR AR 22k, O EL AR BRI H A B il A Rtk
F DA N AR R A3 AR B B A T E

AT AT, SIS BMDRCTR B U — 2R G 1 (R 25 (1 5%
TVPRWCT s A Bl it b i B IR A R AR Gt 2 41, BMDRCATI4A
WL E 7R IRRE . X2, DL SRR A R RE
—jkd, fE1FBMDRCEHETH RIGHARE AL IR BE 2 T8l v 5%, PRAkiAR 48 i)
At ] P52 5 L3 B3 S UM AR IR BE 77 ) B IE R 4 R

ARRSLIF AR L BAL ST 2600 0 T3 b — N el L SR T4 FH R sk
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LB R S5 T RE B WSS 71, SRR T T AR 1]
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KBELH 7RG K WTO FIAT E 56T PPP A JE ke — Itk ()92
AR AN o YRR A ey 2 DA BRI XA [ 58 10 A R 2
fitlh o AR P 6] 2% A LSRRI DU A S A1) [ A 5200 21) PPPs [1)3& AT R, 1H
AT AREG X —VEEN A

AR H PIAETX PPP 0T H K2 1 i 1) S 6 — M P v B ik, M
AABUA AT IR,

— /NI PPP [RR I AN SE A T S M A HRIWIR Y . %2570
Z AT & A EAT A RIEVE R E R FF H, WRIXFERE, 257
Z AVt — 2 ) 7 SR IEEAT R A RGN e IR — A4 I 1A
. Nutavoot Pongsiri 3X £ 8] i % ] @t .

“NEAFTE T 10050, 2Bk FETEF AT 2R [ iy & K2 B X T
PERIR ) 7775 i o B, AR FETER ST L IR AT SZ L 2K
TR IREL T EHTRIFN BN Z [F] K FETZ TG PR AR Bk T
alaIR & 7

KF5EEFH PPP FIM PPP sk aa i B B VAR Bk 2, PPP &K 1E
Oy FER MG R AL RGN, E e 3 s U 95 A AT A 6 R 2
CLI 35— T PPP 22 HEN B T & T T E

%3 In regard to e.g. national rules and regulations in the EC Member States, see the EPEC
homepage, http://www.eib.org/epec/link/index.htm?action=changeFormat&format=PRINT.
EPEC stands for the European PPP Expertise Centre (EPEC) and was launched by the
European Investment Bank (EIB) and European Commission on 16 September 2008. EPEC is a
collaboration between the EIB, European Union Member and Candidate States and the
European Commission which is designed to strengthen the organisational capacity of the public
sector to engage in Public Private Partnership (PPP) transactions. EU Member States and
candidate countries can share experience and expertise, analysis and best practice relating to
PPP transactions.
>>* Nutavoot Pongsiri, Regulation and public private partnership, International Journal of
Public Sector Management, vol. 15, no. 6, 2002, pp. 487-495, page 489.
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AR, 7E A SRR A T LY. — ) PPP
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555 A 2 R L I I LA e I R 1 B ) — A
o AR, IF LA e

2. PPPEEIKIAZR

HNTARFEZJEWIHT, TR K 5t g PPP A R AN PE p R SL & 2 i
TR

1.—15 PPP B A AH A KAUHARR 3 Bk B A1 505 5RAER]
% 555 2 [AE— AR B oA T R i AR .

2INZ 5T — BRI H S, AR A RS ST Z B E A
ZHEO T RN, AR ERBPIEARATHE S,

3.4805rs4T ¥, S 5WHMARN B (sit e, et M) ,
WAEHEERAC. ALETS5E FERE TR AR JREEH RS
JFE A AR BCROR B AR ZESEUR) H b, JF BRI 2 sy 7 iXE [
PRAJMEE DT E

A RIERTIZ 5T 5MNET 2 507 Z B R HANFE TR SN2
HLIH . fE PPP Y, EE R ASLET TR K 2 4 TR NERTTZS
57‘5‘0 557

SAEARZM AT SCH IR BN, PPP RES I E NP, AL AT
SYERIANZS 5T Z IR 2 [R5 1T K& A (20 2 30 SERIITIERD |

%% See Directive 2004/18/EC of the European Parliament and the Council on the
co-ordination of procedures for the award of public works contracts, public supply contracts
and public service contracts, (2004) O.J. L134/114, as amended.
%% See COM (2005) 569, section 2.3.
7 The Commission notes that a PPP does not necessarily entail that the private partner
assumes all the risks, or even the major share of the risks linked to the project. The precise
distribution of risk is determined case by case, according to the respective ability of the
parties concerned to assess, control and cope with this risk.
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e, BT IIX e R 3 Re U8 AL PP DLW E VO [, 32N T Hi R
577 Z 18 BRGVERT, DR i DR L SR IO A0 4 SR AT A7 28K 77 it o

P, —IPPP A I 2 — R BT bl & BT 2 IR AkrE
REAEMINEIAAGTE DA R E, K2 577 RE% 618 fcdf
RIS AT R A7 it o

L, f£—BENERERT, AWMKERR (PPP) BRI A E N
KA REMNS 5T Z 18— K I & [F) 22 HE

=AW RLA MR A ERE, PPPLZILAAE LR, K APPPHIH
IFE T DN e B L BT B IR 55 IR FP A =51 B 28 SR R 55 ik 4 S 4t
L] A AN EEVE R S BRI SR, PPPICTE T HE 12 5 U5 AL Gtk
J AT I EN B N SN R sk B3 B 22 B RO E, > il il id BA R SR O3
Fi AN fE LB SRON AT LA A I ST R K, AR >
A A ROPAEE DL R/ S AR 1) 2 3T RE T A B AR R R RO TR T A
FERZER . B “ER PR AN, XARTERNAICRBEIE . £
—IUPPPH, IXLEEA[FEIFRBEH A A T RASE T

PPPHARZE V RN AR . BEHM, —MEGHAILEFEH
TEORMBARK R . 9 7 SEIH bR, PPPE [FRIE T/ RANDRE, JF H.
Hon 0 S AR T8 IS 25 5 07 Z (8] AT 2 AN AR TSI A5 AR A2 B R A
HLflf .

>8 See European Commission, Green Paper on public-private partnerships and Community
Law on Public Contracts and Concessions. COM(2004)327 final, Brussels, 30.4. 2004.
9 See Sue Arrowsmith, “Public Private Partnerships and the European Procurement Rules:
EU Policies in Conflict?” (2000) 37 Common Market Law Review 709-737, p. 709, and Sue
Arrowsmith, The Law of Public and Utilities Procurement, (2™ ed., Sweet & Maxwell,
London, 2005), p. 415. See also COM(2004)327.
°% The private party is responsible for the funding, design, completion, implementation,
service and maintenance. The incentive to build to reduce the cost of service and maintenance
in the long run is changed because the PPP concept provides the contractor with a compelling
reason to create the cheapest building or infrastructure. In contrast to a traditional public
contract, it is the contractor who has the obligation to provide service and operation. The PPP
contract must run for a period equal to the time it takes for the private party to regain the
investment. This is the main reason in regard to the long duration in PPP projects.
%1 See also Michael Burnett, Public-Private-Partnerships (PPP) — a Decision Maker’s Guide,
Institut Européen d’ Administration Publique, Maastricht 2008.
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3. BrZIEEE N

WREIIEE . WTO &2 EVA AR BT 5 R 21 PPP XA e 5 LI/ 3K
IR =ANEA AR Z PPP IRV E S X o

WTO Al GPA™ & A W A LIS I (35 By S 0 WTO
AL, G TR T GPA MR WTO HIs S, 3 H N
P E FIRBRIR LS, AT . FHE GPA SEHELRIFA T
AR T (R 340

S ST 3 0 735 1 e 5 1 B0 57 55 B 22 LR 9 4k
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%2 See European Commission, Green paper on public-private partnerships and community
law on public contracts and concessions, COM(2004)327 final, Brussels, 30.4. 2004.
*%% The same problem occurs in UNCITRAL.
*%4 As analysed in chapter 4, the Agreement on Government Procurement (GPA) is to date
the only legally binding agreement in the WTO focusing on the subject of government
procurement. The WTO Agreement on Government Procurement ("GPA") from the 4™ of
October 2006 establishes a set of rules which on one hand govern the procurement activities
of its Parties and on the other hand enable the Agreement to function as an international one.
The GPA is a plurilateral treaty administered by a Committee on Government Procurement,
which includes the WTO Members that are parties to the GPA, and thus have rights and
obligations under the Agreement.
*%" Article 111 of the GPA.
*% Government procurement is an important aspect of international trade, given the
considerable size of the procurement market (often 10 to 15 percent of GDP) and the benefits
for domestic and foreign stakeholders in terms of increased competition. Many WTO
Members use their purchasing decisions to achieve domestic policy goals, such as the
promotion of specific local industry sectors or social groups. Open, transparent and
non-discriminatory procurement is generally considered to be the best tool to achieve ‘value
for money*, as it optimises competition among suppliers.
7 For example, governments will be required to put in place domestic procedures by which
aggrieved private bidders can challenge procurement decisions and obtain redress in the event
such decisions were made inconsistently with the rules of the agreement.
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%% See Krugmann and Obstfeld, International Economics, Theory and Policy,
Addison-Weslet, 6™ ed. 2003, part I.
%9 Sue Arrowsmith, The Law of Public and Utilities Procurement, (2™ ed., Sweet & Maxwell,
London, 2005), p. 121. See also Sue Arrowsmith, “Public Private Partnerships and the
European Procurement Rules: EU Policies in Conflict?”” (2000) 37 Common Market Law
Review 709-737, p. 709, and Sue Arrowsmith, The Law of Public and Utilities Procurement,
2" ed., Sweet & Maxwell, London, 2005 and Michael Burnett, Public-Private-Partnerships
(PPP) — 4 Decision Maker’s Guide, Institut Européen d’ Administration Publique, Maastricht
2008 and Simon Everts Hjelmborg, Peter Stig Jakobsen and Sune Troels Poulsen, Public
procurement law — the EU Directive on public contracts, Copenhagen, 2006.
>0 Christopher H. Bovis, EU Public Procurement Law, Elgar European Law, 2007, p. 52.
°1 See Sue Arrowsmith, “Public Private Partnerships and the European Procurement Rules:
EU Policies in Conflict?” In this article Sue Arrowsmith argues that there are many
difficulties in relation to PPP and the EU procurement rules.
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3.2 BREEXTPPPIIVEE & X

£ COM (2004) 327 H152Z% 2= NI FEBILA Z TH € X PPP”,
B SRR () JR DB A VG Ge 4R B . R ST — 55T PPP I
e X, AT I KA I H 51 38 2 B W L AR A2 1 — 2 SRR B
N FESRE T T fr 3 %

BIC—IEEE K, I 57 52— R X L PPP EFE -
“ LT G FET L IR G 1 EFE G, e H B F i R T i 1% it 2 2
JRF LS . i, B By,

LI AE COM (2005) 569 H=HAEMME, — MBI 5 PPP M H 4
£ 2004/18/EF7 A FLE A (K B . PPP (KR TR 5 b LA 1% 36 4
FROELPRHRE » [T 30 D B 20 20 O R S U B B 2 240 ) E i s
WUFIEN, PR Rral, A LU TR LR E AR AN, 7

T X — R VA T 3K BRI 2R R R AE K 2 40 PPPs v Afi FH R R
SRIGHEIN] o KBS 53 250\ [R]R% B3 [E) AsE FH B P AR 2 T 1) PPPs: 4l 3224 1 I
RIS FAK AR R 257 R BEE T ARMKAE R &R, FEaE TP S 5T
Z 55 AL —ME W AR AR~ F (ajoint public limited company) . *

*’2 European Commission, Green paper on public-private partnerships and community law
on public contracts and concessions, COM(2004)327 final, Brussels, 30.4. 2004.
°3 European Commission, Green paper on public-private partnerships and community law
on public contracts and concessions, COM(2004)327 final, Brussels, 30.4. 2004, subsection
1.1.1.
> Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, Brussels,
15.11.2005, COM(2005) 569 final, on Public-Private Partnerships and Community Law on
Public Procurement and Concessions.
°’> Directive 2004/18/EF. of the European Parliament and the Council on the co-ordination of
procedures for the award of public works contracts, public supply contracts and public service
contracts, (2004) O.J. L134/114, as amended.
%% If the situation is that EU procurement rules are an advantage for PPPs, then the
Commission’s decision not to provide a definition can be a sound idea legally. Hence, many
PPPs will be governed by the procurement rules and principles in the EU treaty, the
procurement Directives and the relevant case-law. If, on the other hand, the procurement rules
are a disadvantage for PPPs, the lack of definition can have negative implications because it
may result in a reduced use of PPPs in general. The reason for a low number of PPP is too
high transaction costs caused by the high amount of uncertainty.
" In some situations a PPP has been, and probably will be, set up as a concession. If the PPP
can be legally defined as a concession, there are only few provisions of secondary legislation
to coordinate this type of PPP. These provisions are Article 3(1) of Directive 93/37/EEC and
Articles 56 to 59 in Directive 2004/18/EF. See also Christopher H. Bovis, EU Public
Procurement Law, Elgar European Law, 2007, pp. 53-54.
>’8 See also Christopher H. Bovis, EU Public Procurement Law, Elgar European Law, 2007,
p. 52. In accordance with COM(2004)327, Public Private Partnerships of a purely contractual
nature are in general the most common PPP solution in most Member States.
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KPECoOM2004/327, VFZ i ia [EF6 75 E X PPPs 34T — e M M) o
MKERZ RS CES S Tihw, HEEHIFERA VA= BAREHEN & —A A

Al

CERBZ D) R S5 e i S 3R s 75 AT 25 1l o [ rp s DR R A SR I R
N FPPPIfE FH . 52

ECOM (2005) 56971, TREWAMEIXLEE, REINNIXZ NI,
It HJE Rk hE T2 B ARIKIER RPIES (announcements) .
I, EAAI AR 0 2 A TR AR AT Sr 1 T PPPAR L .

2 R 2fECOM (2005) 5697 IR R, AN H 23R 7 135 Bk N e vt
INRBIHIEZEPPPs (IPPPs) AN e VESRME T TR 18 T ERILAZ
[HI 5 = X IPPP I VE AR /8 SIX — [ il i /T 1. C(2007)6661 F120084F-2 H 18 H #i
FiffJMemo/08/95 F1fif e 1 .

RRECG NG TGRS € (2007) 6661°%, KIEZR 14, KBIETE
KT 1PPPs FI“PExR AL, H—f&1 &5 A &K T PPP ). IPPP 5 PPP 2 [A]
PIXAAET, 76 1PPP HH EE R A IMAFIER, ML PPP Hralifr & 3L
[P zHE. =

°"¥ See European Commission, Green paper on public-private partnerships and community
law on public contracts and concessions, COM(2004)327 final, Brussels, 30.4. 2004.
%% In addition, the European Parliament asked for some guidelines and relevant clarifications
in connection with the award of IPPP. European Parliament, Resolution on public-private
partnerships and Community law on public procurement and concessions, (2006/2043(INI))
of 26" of October 2006.
%L A legal definition of IPPP and specific rules concerning IPPPs are not to be found at
Community level; see the European Commission, The Commission Interpretative
Communication on the Application of Community Law on Public Procurement and
Concessions to Institutionalised Public Private Partnerships (IPPPs), C(2007)6661, Brussels,
5.2.2008; cf. European Commission, Communication on Public-Private Partnerships and
Community Law on Public Procurement and Concessions, COM (2005)569 section 4.1., in
which the Commission stated that an Interpretative Communication would be the best way to
encourage competition and to provide legal certainty. The Commission stated in
COM(2005)569 that a non-binding initiative would provide the required guidance to address
perceived uncertainties in regard to IPPPs. The lack of legal definition of an IPPP at
Community level is addressed again in C(2007)6661 and the Memo/08/95 of 18" February,
2008. See also the European Parliament, Resolution on public-private partnerships and
Community law on public procurement and concessions, (2006/2043(INI)) of 26™ of October
2006.
%82 European Commission, The Commission Interpretative Communication on the
Application of Community Law on Public Procurement and Concessions to Institutionalised
Public Private Partnerships (IPPPs), C(2007)6661, Brussels, 5.2.2008
%83 See above in chapter 2 for the definitions of PPP and IPPP.
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TR REER, RGE S P H ALE T8 5m k3 e e v o /b IX R
— ARy, B SR R 0 AR KR R v — T SR E AR IPPPs Sk 2K 5] FEk,
F AT GEAF 3 St .

BANR BN 5 RN S 5 75 I 0 Rl 03 [ Ay 3w s 1 B 2k DL & 1PPP
AN ST R R VR ) XU 2 A AT IPPP RRRIE 1 C(2007)6661 HJEA . 55

7€ PPP 7 THI BN N FIRE G = e e M . X IR 2 i
FRZXF PPP HSE X, EAEEXUHEEIF HR R E N Z 206 —— K25
FEHT R R, XK T AR R BT A T 20 PPP B, I,
%2 2 M RIS 55 EE COM(2007)6661 iR 2 AV ik o5
T IPPP) HIHMHEZHIHE.

— R RIS T IPPPRVE A e s 55— 7 T A& N A BRI F)
PPPHF I . T PPP, BET: EvAEAMEM, WHEMREANER, X
BAE R SRR

4.PPPHIZ T HAE

AR S — B HERIR, 1990 FAEIE 1 PPP 1F v A JLARSS M AR
s (g7 M A e, DLRAE N — N AE RO 2 38T T R AN

*%% Rhodri William, “The Commission Interpretative Communication on the Application of
Community Law on Public Procurement and Concessions to Institutionalised Public Private
Partnerships (IPPPs)”, (2008) 17, Public Procurement Law Review. Issue 4, NA116.
*% This legal uncertainty and risk can discourage both public authorities and private parties
from entering into an IPPP. This risk constitutes a problem since public authorities at all
levels are interested in types of co-operations with the private sector, and this interest is
increasing in the Member States. The interest in forming IPPPs is increasing because of
national needs for ensuring infrastructure and services; see European Commission.
MEMO/08/95. Public Procurement: Commission issues guidance on setting up
Institutionalised Public-Private Partnerships — Frequently Asked Questions, Brussels, 18™ of
February 2008. The IPPP interpretation communication therefore sets out the Commission’s
understanding of how the Community provisions on most types of public procurement and
concessions are to be applied to the funding and operation of an IPPP as a legal guidance to
the Member States. The Interpretation communication does not create new rules concerning
IPPPs; it only reflects the Commission’s understanding of the rules in the procurement
Directive and the EU treaty, and the relevant case law by the ECJ.
*% The European Parliament in resolution on public-private partnerships and
Community law on public procurement and concessions (2006/2043(IN1)), see General
comments, no.2, considers it premature to assess the effects of the public procurement
directives and is therefore against a review of these directives; opposes the creation of a
separate legal regime for PPPs but considers that there is a need for legislative
initiatives in the areas of concessions, respecting the principles of the internal market
and threshold values and providing simple rules for tendering procedures, and for
clarification with regard to institutionalised public-private partnerships (IPPPs).
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RLBE K5 2. S74E 1990 A, V2 BUF L& W BUR 75 71 AL R
B A LA A5 o 8 [ N U IE T & 37 7K AN 250G 2 FE et AR 55 1) 7
2 PPP Ay — A SIE it W B BRI U7 AU B ok, IF LB A A 3L 75K
AR R 8 75 5K 2 TR G2 FL o >

PPP 75 m HI B BEWS AL = BRAL S BU R N T I I L) A R4k 2. AL
Nl Qe 2e i 1 A Y Al IEC B DR B8 i B B AT AR BAS, I HLSe B i
fHe ARSI BT, I HAMRERIE D eliEs) /1. S1EATK
AV AR S ST ARk 22 1R DR SR B WSS s 2 KR &R, M
SRR E T I A 2 TR G N . >

ANFRT B A & VR E A BB R L8 k2 TR E T K. 0
STENCR V2 H Z AT R PP & [RIH) HARTE T 2 X — /K. >
FEVF 2 B SO0 T 7L A BUR 2 LA 55 TR D i 1 X PPP 1

>_\<‘ on 593

PPPs L2 fEAN A 22 [ H R BFIG K B 5 b 3R AT 1 R HERE . JE i
i HIPPP R LASELAAM X BEAS, R DA 32 AT 348 9 F10 A8 BELRSE 1 AR SIC it 5 BL
AT VUMK Z RUH0H B A A A S (G A, nT DA O B4 B 1) 7 SR A
S 4YRINE N P

PPPITH A A LI 2 507 SR NETZ 507 2808 VT 2 4
DRIGEhE Bl A R R AE B SR B S F S 8 K. F 2 LT,
PPP 2 HELE & AT IR I~ 3L B8 e T I ah LU 2 $ B 75 3K o 4> PPPIRJF B2
A7 H 39 X A At H A 2 2R 55 R B A RCR (1 R SR T E)

*7 The United Kingdom and Australia were the first countries in OECD to set up this mode
of service delivery. Now France, Germany, Ireland, Italy, Japan, Portugal, Spain, Turkey,
Argentina, Brazil, South Africa, Poland, Denmark, Portugal, Hungary, Netherlands and
several other countries have introduced PPP. See OECD, Public-Private Partnerships, in
pursuit of risk sharing and value for money, 2008, p. 11 and Grimsey & Lewis,
Public-Private Partnerships, The worldwide Revolution in infrastructure provision and
project finance, Edward Elgar, 2007, pp. 3-5.

> See OECD, Public-Private Partnership, in pursuit of risk sharing and value for money (Paris: OECD,
2008), p.11.

%% D.Grimsey &M. Lewis, Public-Private Partnerships, The worldwide Revolution in
infrastructure provision and project finance, Edward Elgar, 2007, p. 19.
> Michael Burnett, Public-Private Partnership, a decision maker’s guide, Institut Europén
d’ Administration Publique, p. 1.
1 Yves L. Dos and Gary Hamel, Alliance Advantage, The art of creating value through
Partnering, Harvard Business School Press, Boston, Massachusetts, 1998, Introduction p. 15.
>%2 Christina D. Tvarng Public private partnership in the European Union, The New EU
Public Procurement Directives, eds. Ruth Nielsen and Steen Treumer (Ed.), pp. 183-194.
%% Nutavoot Pongsiri, Regulation and Public-Private Partnership, International Journal of
Public Sector Management, vol. 15, no. 6, 2002, pp. 487-495.
%% gee European Commission, Guidelines for Successful Public-Private Partnerships, March
2003, p. 4.
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DR B 3L — > PPP 2 HE ¥ B 2L 70 A2 7 HY R 2 LU ALK A% G0 2 S T H 22
Uf o A FTE ARG B RAS TS, S, D B AR I, 2
FE RN T EMEE ). REHRSE T & RN,

U AT A R SEREAE S5 HLAn R B 2 5707 10 H B Ef Refig /£ A 3L 2
S5 MFNS 575 Z AR R R il 5 H AR5 20 B PPPsBE S
SEELA MR

K43 0K 52 AR 52 88 10 25 15288 7 A MG 24 9PPP 3L
(R A S T RO 7857/ L B SR FIPPP 25 bl
Pt To o

® iRt & 1) k25

® RIS

® AR AN AL Ay B A

® A1 XU i

® SRS

® TERNERITH = ARSI

® T

o HEmAILEH

® —JiIM & {2k Bt

® i I Al SRR v R P R I kR

® IR A M A FEER T A AR M AME

B, BT XSS R EEW B AT —TPPPHMN I £ EVE ], XN T
352 577 Z RBE Ak, BRIk DU AR AN A% SR A3 B A R IR 7

*% Grimsey & Lewis, Public-Private Partnerships: The Worldwide Revolution in
Infrastructure Provision and Project Finance, Edward Elgar, 2007, pp. 8-10.
>% OECD, Public-Private Partnerships, in pursuit of risk sharing and value for money, 2008,
p. 36.
%" See also Grimsey & Lewis, Public-Private Partnerships: The Worldwide Revolution in
Infrastructure Provision and Project Finance, Edward Elgar 2007, p. 247.
>% See also OECD, Public-Private Partnerships, in pursuit of risk sharing and value for
money, 2008, p. 37 and European Commission, Guidelines for Successful Public-Private
Partnerships, March 2003, pp. 15-16.

163



HMENEZ— | ARMKEFRR—ZREFFNANERRERESHT , Asialink 23E5RW;EE 2010

B B SIS FE AL H AR . FEFEEME (common utility) B8
i UL HI R BN BEAT MR, 12 R ME F S & 50 0 2 IR R A& T ER ™.

K35 F AMFEFEILAE B, KT AEH 584 0 R K,
HApm i EIRsa#M. &I3pE B HEHTAE R 1 374,

Legal fence -
not a material

: fence

|

| % VS AR —
K7 FE B

— B R
RO

&
N
H,
>
i¥

FERE R |~

R

___________

>% The application of this economic example does not include all conditions and
presumptions in the Coase Theorem.
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Source: C. Tvarng based on Cooter & Ulen, Law and Economics, 5. Ed.,
2008, p. 88.°®
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P HSL R R 25 ) B kAl . G SR RE Fi 8 TR R ST — AN /N EOM A, B4
FEFIRE (oint profit) BHE R E . B2 iZd e B N sYA Frfa Al
MW EAEf R TT R O E AR F 2 M IR AR ZE UL ZE4EH,
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TTHATIR A, AR WG ATIIR AT B s £ S B A R g 5 S A
VR o X —IRAM PSR P E R 71, 5] G0 b w2 52,
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%9 In regard to definitions, conditions and presumptions in the Coase Theorem look further in
Cooter & Ulen, Law and Economics, 5. Ed., 2008, Pearson Education/Addison-Wesley.
801 See further Cooter & Ulen, Law and Economics, 5. Ed., 2008, Pearson
Education/Addison-Wesley, p. 88.
%02 See for example Macneil, The new social contract, 1980, Yale University Press, New
Haven, CT. and Artz & Bruch, Asset specificity, uncertainty and relational norms, Journal of
Economic Behavior & Organization, Vol. 41, (2000), pp. 337-362.
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4.1 fERPPPHREERERZ —K: &1F

B PPP HVATEE SO — AN E A A, ROYBR BRI 5 I8 Bk
SRR ANE Sy — A peh PPP I E A ZK . Z 5 X5 #f L2t pPp T H
R .

B, AR ZSR A LT 2 507 )L 507 T L4 R 1 2%
FAEAER KA AT ERZFE 0 DRI AT, 75 5
IR — AT RE P o

AR RE T MR, EER T EMERRIER R T A
fE. WiZREFIFARATEN . FEFERN AR — D EERR
&, HLIFAE PPP 2 575 Z BT BGR FIME R A Fe v s 2 577 Z IR KX
XSS A A RPN [ L

— BT R A HER MR I A A SR S AR S . RIS
BUF (1 A SR BEVS BN BT AT R &, GG RIS 57 AR T]
Z 577 Z MR EEE &2, ULz Hi & s A 6% .

B, ZRSIFREHZES PPPs EAVEN HITIH 50 A JAYKE
ik, T L AR AT AE R IR R A AR B H K . = X 5 R AR A
L2 577 Z AR 5 R — AT 1] 7L

%3 The Commission notes that a PPP does not necessarily entail that the private partner
assumes all the risks, or even the major share of the risks linked to the project. The precise
distribution of risk is determined case by case, according to the respective ability of the
parties concerned to assess, control and cope with this risk.
%4 See also Grimsey & Lewis, Public-Private Partnerships, The Worldwide Revolution in
Infrastructure Provision and Project Finance, Edward Elgar, 2007, p. 247.
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%05 When private parties set up a strategic alliance, they negotiate the contract. A strategic
alliance contract between private parties could for example be implemented as the
well-known partnering contract used in connection with strategic alliances and in the building
industry. This contract is also based on trust, cooperation and negotiation between the parties
and is used when the need for cooperation is distinct; see further Anne Deering & Anne
Murphy, The Different Engine, Gower, 1998. James Barlow, Michael Cohen, Ashok
Jasphapara and Yvonne Simpson, Towards Positive Partnering, Revealing the Realities in the
Construction Industry, The Policy Press, University of Bristol, 1997 and Yves L. Dos & Gary
Hamel, Alliance Advantage, Harvard Business School Press, Boston, Mass., 1998.
806 According to the Commission, the competitive dialogue will provide the necessary
flexibility in the discussions with the tenderers on all aspects of the PPP contract during the
set-up phase. At the same time this procedure will ensure that the dialogue is conducted in
compliance with the principles of transparency and equality of treatment, and the EC Treaty
principles. See also
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%0 See also European Commission, Green paper on public-private partnerships and
community law on public contracts and concessions, COM(2004)327 final, Brussels, 30.4.
2004, section 25.
%07 Jf. Steven Shavell, Contracts, The New Palgrave Dictionary of Economics and the Law, p.
436.
%% Ronald W. McQuaid, The theory of partnerships, in Public-Private Partnership, ed.
Stephen P. Osborne, Routledge, 2000, p. 27.
%9 See Anatol Rapoport, Prisoners’ Dilemma, The New Palgrave, Game Theory, p. 100.
*1% The application of this economic example is not regarding all conditions and presumptions
in the prisoner’s dilemma game and the game theory.
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811 Robert Cooter & Thomas Ulen, Law and Economics, 5™ edition, Pearson/Addison-Wesley,
2008, p. 40.
612 Anatol Rapoport, Prisoners’ Dilemma, The new Palgrave, Game Theory, p. 100.
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SRS B R SR, HARE 58S N S B R A AL g v i
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5.2.1 —IiE4T RIFHIPPPH e A 2% 7K

PPP 2 7] LT G T & FO A 8, 36 EL— BB AT AT 1 PPP &
SIS Y A E S T
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%3 Flume, Allgemeiner Teil des Birgerlichen Rechts, Band 2: Das Rechtgesch&it, 4. Aufl.
1992, p. 7
614 K. Zweigert & Ké&z, An introduction to comparative law, 3 ed., Oxford 1998, p. 324.
%15 See also Christina D. Tvarng Law and Regulatory Aspects of Public—Private Partnerships:
Contract Law and Public Procurement Law, International Handbook On Public—Private
Partnerships, chapter 10. Ed. Graeme A. Hodge, Carsten Greve and Anthony Boardman, 2010,
Edward Elgar.
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%1% The public authority also will face a number of other challenges. See for this subject
Michael Burnett, Public-Private-Partnerships (PPP) — a Decision Maker’s Guide, Institut
Européen d’ Administration Publique, Maastricht 2008, p. 116.
817" James Barlow, Michael Cohen, Ashok Jasphapara and Yvonne Simpson, Towards positive
partnering, revealing the realities in the construction industry, the Policy Press, Southampton,
1997, reprinted in 2002. Yves L Doz & Gary Hamel, Alliance Advantage, The Art of
Creating Value through Partnering, Harvard Business School Press, Boston, Massachusetts,
1998. Eberhard E. Scheuing, The Power of Strategic Partnering, Productivity Press, Portland
Oregon, 1995.
%18 For further discussions and analyses of Danish PPP arrangements, see Christina D. Tvarna
Public-Private Partnerships from a Danish perspective, Public Procurement Law Review, 3,
2006, NA98 f. Christina D. Tvarng PPP and Public service Broadcasting, Julebog 2005,
Copenhagen 2005, pp. 181-201. Christina D. Tvarna Public private partnership in the
European Union, The New EU Public Procurement Directives, Ruth Nielsen and Steen
Treumer (Ed.), 2005, pp. 183-194.
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819 Great Britain was the first EU Member State to use partnering agreements. The British
government uses partnering agreements to build schools, roads, office buildings etc, and has
done so for more than ten years. See
http://www.ogc.gov.uk/procurement_policy_and_application_of eu_rules_uk_regulations_.as
p and http://www.opsi.gov.uk/si/si2006/20060005.htm and
http://www.hm-treasury.gov.uk/ppp_standardised_contracts.htm and other documentation on
http://www.4ps.gov.uk/PageContent.aspx?id=2&tp=Y &s=0&title=ppp& Type=1&searchbtn=
Go&x=31&y=15&p=93 and
http://www.4ps.gov.uk/PageContent.aspx?id=2&tp=Y &s=0&title=ppp& Type=1&searchbtn=
Go&x=31&y=15&p=88
%20 Hugh Collins, Regulating Contracts, Oxford, 1999, p. 304.
%21 Article 1(2)(b) in  Directive 2004/18/EC.
%22 Article 1(2)(c) in Directive 2004/18/EC.
%23 Article 1(2)(d) in Directive 2004/18/EC.
%24 See Christopher H. Bovis, EU Public Procurement Law, Elgar European Law, p. 157.
625 See Simon Everts Hjelmborg, Peter Stig Jakobsen and Sune Troels Poulsen, Public
procurement law — the EU Directive on public contracts, Copenhagen, 2006, p. 201.
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525 Sue Arrowsmith, The Law of Public and Utilities Procurement, (2™ ed., Sweet & Maxwell,
London, 2005), p. 121, Christopher H. Bovis, EU Public Procurement Law, Elgar European
Law, 2007, p. 52 and Michael Burnett, Public-Private-Partnerships (PPP) — a Decision
Maker’s Guide, Institut Européen d’ Administration Publique, Maastricht.
%27 See also Hugh Collins, Regulating Contracts, Oxford, 1999, pp. 308.
%28 Directive 2004/17/EC of The European Parliament And of The Council of 31 March 2004
coordinating the procurement procedures of entities operating in the water, energy, transport
and postal services sectors.
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%29 Directive 2004/17/EC of The European Parliament And of The Council of 31 March 2004
coordinating the procurement procedures of entities operating in the water, energy, transport
and postal services sectors.
630" Contracting authorities may not reveal to the other participants solutions proposed or other
confidential information communicated by a candidate participating in the dialogue without
his/her agreement, also according to Article 29(3).
831 Also see COM(2004)327, section 25.
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%32 J. Hennart, A transaction cost theory of equity joint ventures, strategic management
journal, vol. 9, no. 4, pp. 361-374.
%33 Qliver Williamson, Markets and Hierarchies, analysis and antitrust implications, The Free
Press, Ney York, 1975.
834 Gulati, The dynamics of alliance formation, Dissertation Abstract International, vol. 54,
no. 11, pp. 4170.
635 See Simon Everts Hjelmborg, Peter Stig Jakobsen and Sune Troels Poulsen, Public
procurement law — the EU Directive on public contracts, Copenhagen, 2006, p. 201.
%% Nutavoot Pongsiri, Regulation and public private partnership, International Journal of
Public Sector Management, vol. 15, no. 6, 2002, pp. 487-495, page 490.
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%37 Nutavoot Pongsiri, Regulation and public private partnership, International Journal of
Public Sector Management, vol. 15, no. 6, 2002, pp. 487-495, page 490.
%38 Andrew J. Edkins and Hedley J. Smyth, Contractual Management in PPP Projects, Journal
of professional issues in engineering education and practice, 2006, p. 82-93, at page 83.
%% Ford, H&ansson and Snehota, Managing business relationship, 2003, Wiley, London.
%0 Andrew J. Edkins and Hedley J- Smyth, Contractual Management in PPP Projects, Journal
of professional issues in engineering education and practice, 2006, p. 82-93, at page 85.
%1 See also Andrew J. Edkins and Hedley J- Smyth, Contractual Management in PPP
Projects, Journal of professional issues in engineering education and practice, 2006, pp. 82-93,
at page 85.
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