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B1E: AR ARG §EH
1.1 HaRAZERIG?

ASERIGRARBONT N T AT HIRAE, RIS M35 . ASERIGBLAE i
TP PR E S, TR RIRED, DA A L B 4 P ] 4L
e AT, FARRGERE A R AR RS RS - o, SR SSAES, Rt
9 “BURRIG” , TSR, — ok, RAEBUF RS A A .

A SR = A

1) R NI SR 7 ity B R 55 LA S AT I I S R

1) EEIRG XY U S & F RS RE,  JCH R Bk EEE R 2tk A
LR BB m R 55 (1 13 1)

ii1) ZEFRNEEEF, DA Zot AT,

TAURE SR ) PR R 2 T AR SR A8 BT E ok = ANRRT o TBURT SR I 170 i B A B ) — i
SRS B DUNER AN B e b B 1R MR BOR MR TR, 23K
MTHATASCR E . AR, RS B =B BUaf 2w g5 Aok, IR —
AN RORS A IR BRI BT B TS, S E B BOM M I N R
WeERME A R & R . RIS FHAE 5 i B DA S — ISR = B BRI S ) M 7 i i
FESLEAE UL T A TR B 5 — A2 B BL.

Bl n

o CRISEARTR ZAF AR AR K BRI, DABA ORAATT Bt A2 98 B I TR) RIS AT B %
FRER, JFBCE 1IN RIRA RIS e &R S RIWRE P« RIWTRIEF e v A X S
OUTHIRE A ) S AN SE 4, (HA R SIS DU W AU, TUAEAEAS SEVRIZAE L

o EHUTHIEA IR, AR R kR K A IR 1 R B
N HT A

o AR ARMI RS, G T AR SRR, AR
AEB R T UAE

MBCEEMERE, E= B g 25 R 2GR, WERAE & FIHAT 1
B BUACA s I E I, WAL S RIS T BB T I R AT RESHT A o

HAE, WARBA TR E B, AR A FISAT B BOgtA T RE H BURVEAT N .
Rt — AR SEAR R BN, TR R A AT, £ 5 584 R — 2
BT, REER . ——(HRRMSART] UL Fe VFBohs NSRS bm i 263K, BlinAshaT
& [FIHLE FIASAT BB bRiE, BCRVHE SN, AR R TR .

Hk, BRI SEARBIAT N R LW, Bobs AR AT RESGE MR 8tbe, 2R)E1E
B E FPATI BUH SRS BRI 26 F . (B, fERCA MBS R E 48 30T, 1X
U AE BN R SEAR G A R ANED . X RRF 2 —, EHATHr B E & F, A%
KIS RIGFFARIE , FATSZ—A “Hr” GFRKAT AT URE .

SR, AEPAT BT BURIAZAG LU A RIS A B B A3 S R AT 9 BE A LIRS, AR
oAl SRR A A 2 AR 005 NS 53R TE R o A

! For example, in the European Union system: see Case C-454/06, Pressetext Nachrichtenagentur v Republik
Osterrich (Bund) CJEU judgment of 19 June 2008.
1
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X R AT AT A B A% A

X CRIVEAE H K25 LR, SRR =28, XRARE A AW
B, U T RIS 5 R 22 A

<Be) CHWhER KD Cn: ] A3 H 5] 40 J0 28 X B R 2R T H Q3580
TR CEFD (WhEREE, HrRMBUN KRB

* A5 AR N AR SS , An4EIZ UM G SRV BUE BHR i AL AR S5 it T (i
SR TRERRSS ), 2 A 5% Bt 1) i 55 o

Pl “BRSS 7 RAHEPHRIGAE LA AR RS . AR, PSS
RUFD “HRs5” BOME S A AR 2 SRR g Y, s @ s AR i SR

%o

AR EATFR N 2R, BAVMRBOEE TR G A 2 5 H5 i,
FRERAT . TR RIRSS . FAVER G M it P BUF SRR L e
A ERAT DU E HE SR B E S BUFIT A4, M HERAIEAEHS B, iy
M —NHEN. ZXaTgeAEl, sEHT—MEREMRERE, Flanth iRz st

5 R 2 K S AR 7 S AR K EE B A LRI - RS HE R ML G
10%-15% o bz s T2 K IEHE K - 5 & 5A25% . 8 E 5] E f B+
RARNA T R T AT IR T .

1.2 XA T ARG A EHUE

PATRROZAE IR siE ), AICRWMBS, 2%, TSRS N
RN MR I SEARTS B IS SRR, —— I8 REFE IR, SREEREERHIT,
NIRRT DL — AR 2 S U BB R 5% 5 Rl Cn 53— S35 BUR
SEAG ML) o IXXF ARSI B EE SR AT LA EI 5 o e, TR s 55 i N AR E —
— AU, EEEUN B SRR TSR . B “ SRR G R A7t R
IRXAEATEDL, Rl AR T E S, BURAIH B SRS TREMRS . (XME
GUHE SR AT AN H A SR AT 22 W BR 1) B RO AE D

FERIENIE 2, CaAEd £ 205 oA (1 — 4> B 25 5ty LUt P9 788 (0 R 5 51
Ferm MR . £E “HML” IRl H PRI IR MR 4T SN SCAA R AR 55 M0 LART R 2
m NERSR L. BUEL RSN IRST S E S S, B, BUFEFMER, FRms m
Yefz, BUNSCHFRIENR] R i, HAR RV R WRHESS, Bk, FE8R, g
ST o IRHOR I 3 PR B X R AT A R 55 Y SEPRas AT BB Al A, BUARTF
% B R EATRE T A S AR ARG, (RS2 IAEAR 2 FARMURL 2 T IR 25 B2 b 45 RN K
B, XA SRR BEMEEARIZBLAO A LIRSS 5 & TR b 158 0 25 3K — BUr AR B

SMELITE B SR, (BIAESEERISEED, AL TR S, &
RIS, ANl RE RIS WIS (BRI RRZ )
LB R

SR, LR Jee T B SR S AT AT AT AN Rl —— i Ll 5 5o B sy, EIX e[
KA ARG T 3R T R A FIR S5 . IR Trepte B 3RIR: “ HARK & b [E K AE i
L2 R Br 3 AR B B 7 f R AL AT PR 55 HOVE BELAF AR BUA 3, (B AR R i b B XA e v
HIE 5, S SEAUA FE i IE AT ST A F], HAEAR KRR ARSI, AT
TR ILABERANI BRI AE
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[ 72 A B A I SRR AR o AT S5 B SR« AN, TR FFAS B B ——1 4,
IR Aty 2 5 5 AT R AR ROLR A ], AT SR R A IR S5 I 2 T
PIZERE “NHER” Sik?

a0 B, GTFCERAT — i BIR 1 P38 SR A AS8 P T s x4/ B8 B U A £ H T ARAT DRk 5 B
FONBUR S HE R -

1.3 AILREEF FIERIESR

BN R 32 208 X B R @ AVER OSE . flin, SEEMSIg. R, WA
IEIE TR 25 A Rk AN A RS T BUF & AR A MR — AN &2, THEA
KBUNFEFBRITE R TERRIRI) “ATEGE” PIRG4S . 78 5 IX Lo Bbr At
WA B 4 e 3 AT BUE B AT BRI B I B M7, T (i A [ R B AT ) HAth S Iz
2R, Ha, R EFEPR UL RBUM G [F] B H A S I AR BN, 22 (22 4T I
VAL

EHAME K, BUN G R 584 RO AL 52 80 N S22 N i i 2 0 3% v B IBUR
KA RS LR 52 2B B BT BUE B (TG SR T A& F, X2 —A
R AT BUEBE IS PAT I R AR .

1.4 AFERMh EAE B E K B i5
1.4.1 it

A VF 2 (12 FER I AT B E 2 3R W R B A R G T B ARTR LS AT DAL
A58 e SEBLIX LE H ARIE I & AT Be——0 T IF e A 3L RIARE Py AOVE AN M R 2 1
BT o ARV B TR RS LS N, AEAT A B H A A B Y A AR R RO (A7 A
FEN T ROV E AL (—— 7 SR LR B0 S RN, XA SC B 1 A2 2
TR ATRER B AR, IF T AN SR ——, AR, TR, R
RIEHBIPE BIAH RN E o AEIXANSOAS, BATTREAE T ] 248 B A5 2 )\ EZE H bro N
RHAE, ARFPHEZCRIS AT 2SS BN, TrepteR 5 ReK . SERHE 2 AN
BUf Bz et 52 5 1 HARAR RO =A “ el 5 R IBCR A AR LECRE 8D JE WA Dy
BRI BRI — DN —— RERAN A T P EY, BRI Hirk P HEE
F 75 T AN S E— F — >

L. TERWWET R TSRS, WaAHE OB

N e 27N b HIFRUEN

Ty

v ML PEERIRR IR 45

v AR HE R

v TERIH E R Tk SRS EAR C “BEMECR” D
+ A E R 2 A LRI 1T

R RR P seR

L E R ELNR B, AEAS R 22 HR I ] B P AF AR AN R (1 H AR AR 55 £E %5 Ff A [
Hbr ERBCEAR 2 B2 . flhn, — S8R5 i EALA ARG (L gttt 2 H AR iRl 53], A
TP AP S Ry —— 45 R, BUR T RE I DA SE v A% SEAS BRI 55 B DA BE

O N O O W DN
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2 [V A R S K X S5 A

IR A SR IV 2 H AR ZE R A N B2 8T8 1 — B0 L .
R, TR A IR NRIE TAR A 22 H ARSI BB, LA DR e R R
WA, HAh, BIRAEREARE, EAICRIESANRIGGIIEANA, F1402 SR &
TR DA AL 2 AR H AR SEEL, (E RS AN R C AN [ FE L A R
PRI L, BEAE At 2 SRR I AR, XM R A Pt A2 A i A 1) 38 3 A7 A2 T
HHzRH . A, ARG TMAANRIE ST RR T LB HARZAF 1, X4
RGP0, JEMCGILR AT LU E 2 (AR T RVE AT, DONRAE BT 1208 1 skl
BAE, AL NIRSL A RIWEGR H AR L, ASCRAE T SOt — D ik

IEA3A PR N HEHE, TERRAEAFRMAICRIW RS2 (6], LA EH AL
FURB AN E R B AR, £E— EREEE EARRE 1 AERIW T I ATRN, SCR e 2. 250017,
AT SR, SE AT RESR AL DR, ORISR R G, HEAT S IR Ak
W, EEB) T IR R I AT §E 2 5 80— Le B R [ B BRIy S R RE e [ 205
e .

ST, BMEAEA R A FERIGHIE, RNV AT 2SR, LA R ) H AR AT [
I E AL B s, NIRRT BT R i ANA . IX AT REA RN A — fildn,
A2 H LR EMAEE AR - BE POV AR GIERA R - B, GA
FEVL, A KER TR M U AR, S H AR I A A2 IR AT X6 5 4 il i EE AL
HURAFAE R A AT PR

1.4.2 Bir 1. EWLHENEY, TEBURS FHERME FRE)
RHB 73Rt BE () B H A —— VRN I A AR ——2 et S 24 . TRE Bk
T IR AF IO IR S5 o K38 PRy e B B B B B BRI

Rz ()2, FAESRATBURH 2 7 ZRA ). TRESURS M F R IREE
BAME . RIGE AT UADRSC AR A 2, B Xty TREBUIR S A &, IX 4R
et 2 BRI B 5 P g i ——il, gliE skl 2, BSOS SRR S TAE. %
JEAE— DB B s, X REHE), PO & BIRFR BRI A RIS B 7 SR
PRI L FABAN TR 3R 1T RAFEOOME CHRCER) o KR IRATRIZHE 28T # H AR s B 55 G
By, TREEUIRSS R ) AR R bR C NI BTE (B 2D R A

iR, TREBURFSHIRGZEGEN. ZIEWE: 1) BEBH LT ES K
FOR i) MITREE SR E BT )

o — I R OR 7 BAT A B AR OXIF A E BB RIKKIINFS)

RZBEA NSRS R P2 5. TREEUR S

MITHE U, ZRRZHCRWAGNEE A br, RERXEANRZ - DEBRM A, B
AREANEH TH— R RS (FliDecke WA NFEAHRIGF, S M IERCR 2 2 H
b, SEAZ HANL 2 FERIE ) 8 S AT 6 AR LB 35 506 AR S AR 28 LRI e A o 10 S
FHEEHD . MREXFEREDL, B, WEMRN, £ IEREHEE - WiEyEm
SEFTERAR NI HE AR ESR - A7 RIFI G E, KB bRz —. IXRP
Wt el 2 DR P E R AT A WL, A XA HOE AT N,
T2 S AT AN S PR R A [ 2w R o BRATTRE Bl JB WA B FE R e (— ST
TR [ B 52 2 R T3 18D - B AT AR D9 ¥R BROG R IE ZR SE AL H AR, w22 EE I SR 7 i
REVIAPHER His, 2—2F 2], TR ——EMIIE R XA )5 H s E 2
JEHBIT o
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! See, in general, S.Arrowsmith, J.Linarelli and D.Wallace, Regulating Public Procurement: National and
International Perspectives (2000), chapters 7-11; P.Trepte, Regulating Procurement: Understanding the Ends and
Means of Public Procurement Regulation (2004)

chapter 5;  Beviglia-Zampetti, “The UNCITRAL Model Law on Procurement of Goods, Construction and Services”,
chapter 15 in Hoekman and Mavroidis (eds.), Law and Policy in Public Purchasing (1997); S. Arrowsmith and C.
Nicholas, “The UNCITRAL Model Law on Procurement: Past, Present and Future », chapter 1 in Arrowsmith (ed.),
Public Procurement Regulation in the 215 Century: Reform of the UNCITRAL Model Law on Procurement (2009;
West), section 1.11. For illustrations of open tendering-type methods in particular systems see, for example, the
Asia Link companion textbook EU Public Procurement Law, chapter 6; and J. Cibinic and R.C. Nash, Formation of
Government Contracts (3rd ed. 1998), passim and in particular chapter 5, on sealed bidding in the United States
federal system.
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2 See further Arrowsmith, Linarelli and Wallace, above, pp.407-440.

35



HMEIRZ = AFLRIEMEI S,  Asialink AHRIEETH, 2010

2 TRAEBARRURE B 4H38 5y T BEAR ARSI, BE 8 52 5 I ORIESR bR BES TR {1t
B B
3

: (IR X LRI 5 2L ORAUE SR AN EEAE S ANHE G . (R I (8] AN 8% 3 R E SRR
HE——— Bt il, NS A A AR N .

FIFFEZEMRE, SRS T ZEWAE, DUBE G AR MIRAR R,  LEAnAS S A% A 5 hn
R, TS R RO, B A G RIS ANE (BRI T sCE A& H)
B o IR X L PR K B AR 4

3.2.3.2 IREIER T HBIR B BN

ANYEVER T BORBURS (RN 3= 2L 55 16 2% FZARNI T .

B, CRATREN)” ARTER RS AR O I R AL T R T 2 LB AR AN o By
E”, AEeEREF IR MR AN EAR, 8K, TR, Bt M, RRROR IR B A 7 R
(5 16 2626 2 0. ARGl E, BA “7e0 keI 5 T AR 7207 SRR b
R AR, AEXAIGISMEIL T RIS SCVER I 1 17 L R B8 Rk e v 2 1K) 7 3K,
(7 IRt 0 20 S AT AT (4 L T S I A 24 1R 77 b, 0B AR 52 “HH 007 BB ARALLI)

B
AN T2 N TR Tz e

SR, AR DA B2 RS LSO A B AR RS (k. — LR, e RS RISk
TRE TR B BB Ry B R S AN T o IX SRR IR BE R e L Gz F £ 7 i
BN, TELADNREVERA, B 15 SRR SR B A2 S MEAE RE Bl Th g 2R
BRI bt B R 55 o R IR B )R RS BE 05 455 FE AR U AR OG BB I A SR FAE S 2 Bl
EAENENT MBI BARRL, (HRABFRR®R “8ir” —— SEWUIERT 7S5 4 i O
FEVFI CRTTRIBETE I AN P AEBARE 7 il 0 A HERR IS A e VP rT AR

P 2% 25 B VR 8RR 75 7 BRI I ARCR I SR R B sl T
FEEIBOARRAE T BARVEAR U] . a2 DhREME B AN, NOZAEVER P A I S B . RIS Rk
XS B 5 BRI FA XS S HIE W] . B ABER R SR AR HIE B, A2 RIS [a] VE
W, T BN SR I 45 AR -

AR B EAR 1A, R R BRI S AR L A R 52 A T A DI RETE
HHZ 77 b

ANTEIEI ¢=359/93 52 o kA 22 A S BT EESL 1 RN o TSR e DAIRK R
HITIRE SRR TR o XA 2R 32 B B 1E B O3 [ 2 TR R 52 2 B, B0 48 X B AR i
Dy IRR o XA SRR T BRI 2R A 2 A AR IR, 8 B fi == — DU LRI S 4E1E
RATREE IR W& 7 o AR VEIEZ AT R0 DS TR RN, B RH 2 R
Wb ELR B () AL, DLe AR SRR SRS o AEIZ B, IkBea s Xt
55 34 KM Hy IR . ROV EHRRR 7@ bR &R 2 AE A UNTX (H AL 5 7 2R
IZhEE. RUEERE O BT BOA X B A 7 i B e B B AR S O RE o XA SR T
BOR RIS I AR EFH HERR 98 A2 BUIHLIRESR K B 5 AR H

ASVEAEBAR RIS 55 — AR RIS s 200 P AR HEAARFAE « AR TE SR IR ER K

8 [1995] E.C.R. I-157. For analysis see further the Asia Link companion textbook EU Public Procurement Law,
chapter 5.
36



MR = ARG HH S,  Asialink A3RMEETH, 2010

BRI EARAE, AL H A ARG SOOI 255 fE BIARHEL I B 2 Rif . (38 16 26258 3
Ao XA ERIT H A2 8 BATAS AT AE AL 7 R R m] BE 2 5 B

R VEIEAB R W] T > SO, BRI SEAR A BB X R K BE 4. R 55 B
F LRERSORECE FUER RS . P BB, B SR Tik g A8 75 ik
B AR AR R B A RS IE S ER DL RS AUARE, B T AR5 IIUE T, XL 2
SRS R RENG, O TEENES. (55 16 265 1 350 X BETEEERRES
VDRI T B R W T 373 7 7 YR T S P

55016 255 1 AKIIME AN B 1, BRZATRISEFRAREL, eI ACE BTSN 1w
S SCF A (ISR 265K, TUHARS 16 4658 2 3K, I R SR B 403 2 A AT 13
REMEFT SR bt B A ARt SR, BRILAM G AR IR, 5 QIR — S50k 36 25 2% U
FAREIL— RN, ZRIXEERNAFE L B2 2% AT L F bro 286Kk, SRIGSiA
W ZBHE S A L TR AR PR 5 T — BOMEAGIE R, AN BORAH Kb e T [H FE A 4FIR
fRobset b, RIZESR N 200 (A [ R R e N1 A A% B B ORI, AESEER TP AN SR
IS X — RN, AARRRERE BRI E I, AN 7 18 A 2 S i

XA 25 A A 2 SR SRR BAIAT T A B AR RS 2 BV ———JC 2, A 19 A b
BB T . A MR T 2 Dundalk case'————— ZE AP T PN i S AN EA
155 34 KRG RIFEARMM W . EZRHF, £ LFRER NS IE SR
RIRZE FARER], XA NE R T8 34 k. EaRuiERpld, XMpER2EAEER,
R EHERR TERTA T (G bR MR, BEMBAR AN 2 AR AE — 13 2 SR 5K
PRI T REYE TR R I

SR, AR IR EARMERLE 1 RFIR 1 DRI (i BRI e b i 75 2 oA i vy o AN B 375
oAb ZKAIARHENR ? SRIGZRVEIERIEE 16 2558 1 ik, IOV E NI E D> BRI SE
PARAIE B g 0] 55 B0 b g ) DR 7 4 RE (R B4

3.2.3.3 BARMBAE FEFHEFZ AR R

IEANBAAESE B F B, B RIBECRIE A& F K — AN A R I SR A BEA—
AR PER R A1 B A R BAR IR EH PeE — T B B Al ——— Mawae LA
AN RE G AL ARAE, RIWSEAR R BE A 2 FHEA B BERIAR IR - RG22,
R BRI AL E-F R, AEATVABE 2 B2 MRS, Fe VR RIFCR W U7 ik

e EIE .

FEX BAATFE ), B —SRUFCRI RAESRCA “ a3 B AC I A ¢ i i
FEVFR M BRI RIVAE BAAR (SR e AR, 293X B — A RE B 2RI ER 1 fit
IR, WV RE B A T8 AR IS R AARESE S A SE . X T e AR T+
I35 AL EER B BN IR 55 o IR AR AE VA bR I 25 R A2 SR B3R N B “HA M B,
I A B A R =B AR . Arrowsmith A1 Nicholas BAEFHHE: “IX
FAGRAE T AR, TARSOU AR 55 HAC S i 0 e B 3E AT LU, iy A — 2R AL
o ”

BAVELR —BWMED T, — ARG R IE A REW I B CAIEARIRAER,

4 Case 45/87, Commission v Ireland [1988] ECR 4929 (“Dundalk” case)
® further S. Arrowsmith and C. Nicholas, “The UNCITRAL Model Law on Procurement: Past, Present and Future »,
chapter 1 in Arrowsmith (ed.), Public Procurement Regulation in the 215 Century: Reform of the UNCITRAL Model
Law on Procurement (2009; West), p.42
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R BRI AL K2 AT RE AR AEAE — D AR AIRAL 1 IFARSE B ST BRI
EFAR RS BRI T IR D0 T o A2 BT A RIS Va ik R B A i XM S . £ — 3
PEFE bR A BT 20 AR 22 AN SCVER I SR 8] B K45 S AN S AR SCAF I BRI Bebm . 2R
R SEARKRE T, 2 T W (A L 7 5 538 BB R, B0 A AR BRI S AUk
FAREAE B BAR AR AR S FIFE A PP RE PP ——— OSBRI R AR A — R B ok
A o SEFHIBIR N — ARBA MR B GX AN Pg . (IR R Bei i T REVE, TG
HAZSERIERBEARRER, — DRIWELAR S EESZ LR hs, JoH 2
I TR s 3 AR AS A8 KB cbs AN 25 BB BUS ISR RS BB DL R ).

FEFAR RS A OO GEH 2 B & R EE 2 W RN & 30 S BN
BRI AR BTG . XM BT, I BRI FRER . R EIRHAR Y
%, Cibinic M Nash &R, HeTHAMMA B AR REPERE F AR
Bl ERXLEREFH, JUFBCA KRR B N 2 0 S . O BATE SR ke
TRERER) . —HARKSRAL 7, —BRARD ARG R, ERRRSE SREATIRZ 7
R I o
3.3 FRAKNAE

RS — R, BYERN A EEHRRES RS ATT. RZei 7R
W SE S, W5 7T ITE, $ROE 7 2 A0 R M AR i 2 (4 T Bl B

® 3. Cibinic and R.C. Nash, Formation of Government Contracts (3rd ed. 1998) , p.361.
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6o AP S VU B i g — 2L a) . SR, A TFRER A A AN 3 1K) 5 A 38 1 402
—— R RIFE P BN 23557
3.4 BRI HEERF7
3.4.1 R
B IR ANA] AT DAY FH R 3 5l 1 BURF RS ik A T (A B AR b v P il
GGG O — W2 T T = P2t
1. BEEN T AGA RN ESZIBITEME, B N4 RE & A VR
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2
DYSE

3. He. IEE RIS S B AT A RSN (B, BrE BURS E T M %R
BELA TR N NAIE G I HL 245

EANARIE “TA” Y BIR R 2 vk A IOEE K b, (FEREX S E
BRI LY KI8T & F e I AL SE e ——— DL A B ——— 9 KA (L B RS A2 15
SR I S E L) .

GEAK TR A FH SR F IR AE 452 T R T 2R I PR A BT ) BEAR D IE AR

X —FB W o SRR A T T 5 AR TR A e i ) R, 2 il SRR 1 — %
i) @, BLFGis F B HEE AR . 5 fE — R A < B A) g -————— BATRRZ N “KF”
(46 —FE 551 B B M . 38 PRI PG B (BN MR TS P B B U T 5 ) JF
AN AR R BHER A TTER, XEZ G RIS TS

TEER IS, (RN uyE A B BT R AN TEAS P RE A2 5 I ) B 48 ) R vk, AU
bR, ERTEEIFIAI S — Z IR B a4 .
3.4.2 H:RAIbRYE

BORTEOL T4 BA T2 MA BRI R L, TR KRBT EFD

" See further Arrowsmith, Linarelli and Wallace, above, chapter 10.
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(V) JBAT T G0N A E BN A 2 DR SR TR 355 5
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WCRW & A R PRI IR AR, K2R . (R T & R ATRRARIN BOD: SN %%

Sepe

55 13K b TR — M

IR LGS RAE T B AR AR I, ER R T — R AR i UK HORTEVE
HUE I BE A TEA o

BI5GB AR AR SR TR . AN AR IR LS E 1T e AN RE R
T, REEHERTTREY 1 HARRI H A, B4

(1) N TRESRAR SR BUR R AREAT Y, 80T — M, 8RR ALY

(2) RPN PRI T H R ORAE VR R F AT I35 P i 4825

(3> Wfr— A TEER St s

(4) BAORBUR I B e A R SR AL AR 1% 30

HRE RIS IV R AR E B ——— 23R U, W DR “ B 3JRIEH 7 CRimige—2
EIP PR
5, LAY R R DL B ARE TR R B, AN S 2 HEBR I I N BUGE

75 30 RIAE AT SEPE R I SEARIR G R PP ——— X T RE R 80 2 A — 2 B s
AR5 A )

8 In the EU context see for example, E. Piselli, “The Scope for Excluding Providers who have Committed Criminal
Offences under the EU Procurement Directives” (2000) 9 Public Procurement Law Review 267; S Williams, “The
Mandatory Exclusions for Corruption in the new EC Procurement Directives” (2006) 31 European Law Review 711;
(other debarment articles including US?); and the companion textbook EU Public Procurement Law, chapter 6,
section 6.4.2.5.; and in other contexts, for example, S. Williams, “The Debarment of Corrupt Contractors from
World Bank Financed Contracts” (2007) 36 Public Contracts Law Journal 277; Anechiarico and Jacobs, “Purging
Corruption from Public Contracting: the Solutions are Now Part of the Problem” (1995) 40 New York Law School
Law Review 143.
® See further, for example, S. Arrowsmith, “Horizontal Policies in Public Procurement: a Taxonomy” (2010) 10
Journal of Public Procurement 149;  S. Arrowsmith, H-J PrieB and P. Friton, “Self-Cleaning as a Defence to
Exclusions for Misconduct - An Emerging Concept in EC Public Procurement Law?” (2009) 18 Public Procurement
Law Review 257.
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AREFIEEF BN NS . —— ERAEATIXE 2 FEHEORA R BORHIEE
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BRI i DRIBURF B2 10 S8 4 A FATBGRAB AT 1A Rk
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FUE N T PR AT A BB Y o AT SEE . ARSI, A T B B4Rk RELL
HotAolk (&2 MORBEA RN AL T A4l b WUz ey ?

FEA2AFEREBL T ? BENR O 2 AR SR F AR T A € AR RE R BRI 7 REROI &
BRI, HEFRAT RO RIGTE 51 BB IS L AR Ry 2 PR T LA E R R R W R ER
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AR Ak §17 B VA SR L B 2 DOk AR R AR i B SR 4t 1 Oxr (H S A AR R

DRI, 2SR, WCRE AR BB > KRR G . R AN AR 55 KW & R4 T 1) 2008/18
TR T IR VAT AR LR BN R O HRER . (HREREEE 45 K58 2 AR — LRy
HIHERR -

“Cd) AR SR REVSUE B I R Bl BRI A 24T 97

XAV T BRI A m i SR SR A A XA, 3 SR AR U L
WEE, BE SR IEAE (RBEWNE) R CEFRIE RIS B0 M e # i
TETEEL (SRS SR AT B R S8, AR . k2 T, BREREE—
AN RS R E AE AT AR O T Fe R SEARHERRIE

Tk LA FCE B AR TR ST, REAH T ke, RIEE R
SR B SRR . WRE R AT, At AL T, BRI
Frl = 3R 0 5 T o

0 see further, for example, S. Arrowsmith, “Horizontal Policies in Public Procurement: a Taxonomy” (2010) 10
Journal of Public Procurement 149;  S. Arrowsmith, H-J PrieB and P. Friton, “Self-Cleaning as a Defence to
Exclusions for Misconduct - An Emerging Concept in EC Public Procurement Law?” (2009) 18 Public Procurement
Law Review 257.
! For a comparative review see generally H. Puender, H-J. Priess and S. Arrowsmith, Self-Cleaning in Public
Procurement Law (Carl Heymanns; 2009).
12 world Bank, Guidelines for Procurement under IBRD Loans and IDA Credits, available at www.worldbank.org,
section 1.15.
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¥ See www.dol.gov/OFCCP; 1J. Cibinic and R.C. Nash, Formation of Government Contracts (3rd ed. 1998), chapter
10; and for a recent review C. McCrudden, Buying Social Justice: Equality, Government Procurement, & Legal

Change (OUP; 2007), chapter 6, and the literature cited there. For further illustrations see Arrowsmith,
“Horizontal Policies in Public Procurement: a Taxonomy”, above.
42


http://www.dol.gov/OFCCP

MR = ARG HH S,  Asialink A3RMEETH, 2010

SR, ANIE RS TR A0 A R BRSO ARARIG o — RIS A — B
BERL R E AR IRHAERR AR TR AT MBI, A& 72
VO FE I AT — 2 DR ] Reg i, RIVE R B4R SR R MR AT 3R A ————- ey ]
A i A SRR S A [ {4 L e 5 A 1 L PSR

3.4.6 iEBEAEE M
VBRI NSRS FOE,  CGRTBERIR BRI, ORI RIR B ML AR 2 ) R
S AACRT SR AN B S A 2 A A5 TIESE SR B, DLIERIARATTA B 4%

SR SEAR AL 25U A2 FEAE R A ARE B B, A AR (1 A% (10 P12 7 LG 14 [ TR AR
. RO AT REZ P 1, BIEMNENS S, Feal MR N A, s
e ] JE A KTl 2R Y o SRR BB BR FIEE B BUR SR B E 2 2 5 . K
B, ERRREAA - RESE, FHEFERRE, IR HE A CCiERs
TR T S0 825 B IR St 2 08 M UEdE BE HEER S & A LN e 52

fiko

TE L HR — A8 5 ) ) U A 2 VAL I S BHESE, &4, SmE
BN B (SO R L SE R . Tk gk 10 20ME, QISR SRR P SCHF I AE, A5
XSO IR AT R . AN, TRVEVEI e, TR R T A H AT,
R SEAAR L SR R SCA A 124 BIRURI A AR AR B 1] o FEXT AR yuvE— R B R i, TAE
HORBM 3, BUCRIMG SR BT B i A R A 87w R R S A ikde .
3.4.7 FRWMHEERF

IEWMIRATIATE B, AT A2 7 PR S £ BB R T & AR P T e, bR s
A EASFRT

1z A% T A2 () B R RAR DG 125 B8 RN 1 e B e R R R TEIE TR 51, R
T 7 PRI R

BEME TR R 1) KR T B AR R 1 » B R B AT &% AR B R JB AT 5 1)
TGO IXPPAR PP v] RERF RIS & R s s i E M 028, TREBUIRSS K, HEr] e
e NI SE— AR EAR A E, B3 S ViR R, AR DL PR A%
s, I, HEIRG L, BUAS BRI SR . BEAR TRUE TR R b AT B U SR I S A a0 2T
DA AT LEATHI AR T8, BB . BeAh, A B8 0 B o MR BL R A I AN B
BZMmHERER, S8, #ESHR, @WEERH AT R SR, RIWERF
RIsE PR, IR, AT S ATISEBRISchR, EILEAN SR A A4 L e B B e
a4 R XU AR I K

ANVEIRER T 2R FN AT SRS U AR PP A T — IR %, X B dE i bed, Al
CZERE], ARVVAERAR T FeVF SR TR I = 1 T REVE . IXSERUE B AR fRAEIX AT
e PP SR PN R RS B

14 See Article 9(7) of the draft text found in document A.CN/9/WG.1/WP.73/Add.1 (available at www.uncitral.org),
which was developed for the eighteenth session of the Working Group in April 2010.
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15 On the approach of the United States federal procurement system on these matters, which provides an
interesting illustration, see J. Cibinic and R.C. Nash, Formation of Government Contracts (3rd ed. 1998),
p.522-525.
% See also O. Dekel, "The Legal Theory of Competitive Bidding for Government Contracts” (2008) 37 P.C.L.J.
237; Cibinic and Nash, above, pp.537-592
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17 Dekel, above.
8 A point also emphasised in K. Krueger, "The Scope for Post-tender Negotiations in International Tendering
Procedures", Ch.10 in Arrowsmith and Davies (eds), Public Procurement: Global Revolution (Kluwer Law
International, 1998).
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2 0On the distinction between material and non-material non-conformity in the context of the US federal
procurement system is discussed in by Cibinic and Nash, pp.538-544. (Note that in that system the consequence
of a non-conformity being considered material is that it must normally be rejected, whilst the consequence of a
non-conformity being considered not to be material is that the procuring officer may waive it or allow correction,
according to what is in the government’s best interests). In that system departure from the details of the product
specification (dimensions, material of manufacture etc) is generally treated as material, even if there is no impact
on function.
2L On the United States approach see Cibinic and Nash, above, pp.544-545.
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2 See, for example, Cibinic and Nash, at pp.525-529 which explains the rules applied in the United States federal
procurement legislation as developed in the cases.

55



HMEIRZ = AFLRIEMEI S,  Asialink AHRIEETH, 2010

FEARRE 7 S AR U o SR DG 5 2 DR g bk a5 B JRE R 1 35 06 AR X g e ) B AN ————
FEVFHET T S 1 F I 8 i I AR L A St e AL, PR S & Sk 2

AAfE, HR, 2 RVHEECRIEYAA R a2 g IS, 3t T
Blhn, FpsE PERMEE AN S S Bib a, ATRE R SCE IR, BE BT 1Y
BER R IR AR B R, T SOV AT SR SEAR G Ja AMY i — B R e A, e
BT, MEFHRAZ G RIWEAR . JR10, RIS EE i,
T YRR BRI B P DR ———— B 5 LB T R AR SR AR/ B D A ) BT R AN
A EEAR A H A ) S

IEABEATE 2, RIERGE Bt 1 LA TR RIE % IRl Ja
WIRFIEA OB, B — BISEAS  FAS IR A S iE . WA I TR Rl a
Blhn, £ K E R B8R PO S LA SR AT 1 B AT B 4 3t DA SR SEAR B A8 e U
Fe, AR BCE M T A R T T EAR AR, XU TR AN e R, A
Gyre RS IEIIATIHTE BRI, Bea B E RS 5k i monaii e 1B B
TS HHARARE Y, FEAR-PANSE SRS AE X S 00 T AT A

— Iy, & RIS R B B VI R R 7 T Al LR AR BT K&
NIHRBREIA o Rk, BE O A Al A PSRN RAE 7, Ol o] fE 7 22 A Hdx
WA RIS BT ——— SEA R A] e AR XA 1) R K M. AR
52 WIR LS R R U s P 5 A QR P T VRSB RS AR OGN o RIS FERTE FUAR AR R S AR S
BIIME FABT SRR A, A BE T RS AEN, i aRsbsialE. o bliEEs—
AN, BRI IR R G0 H & R U BT i, A R IR BCR AT e 2 35
FEJa R AR BARPT BUE I 73, A2 1 A bR 3K 1 i ————— FE R RIETT
ok AT 2 F A IE 77, SUEAERABBUTENERIE . 7 — R B B 2,
SHABTTERAER Y - Gl FARMERES] (AL 9. 10 LRI 8D ——— RS I AT
bR T RERD IEWIRCR, ROV EATRT REHESD {3 H B R F B RS 1T i

3.9.2 iR KB

3.9.2.1 i

Horp—ANJE, SR SEAR B bR AT 52 A bR E B R B b H iR iR —Fb
HRHIIAL, Wse 9.7 WPTR, 2R, ARG RATT &SRS ER. 72
e R EHRE R B (RS, i, RTHE, 3T CEcE
HIiR T ECS LB TAREE AL, 58— MG 2R, BB EHR, SR
E PO AN i SRR A O A (o, H 3 AT SR 2 M SR A R 0 K B R D b i)
IR R R E ] s

FE75 JE T I B B bR AN ZOR B Fe VRO I BOCR, JRATRIT IR iR 7 A&
Bbr B KGR T2 AR XA R 2 2 ST R H R OR (0 > AR LA s i
ANFAREA R . BRI, XS, ATEAA:

 SEVFSUETF G BRI R , AT LABOE G ARG — MR, e IRz,
et B CHA s ————Flan, A4 “YIE” Jid, EbAIaE% ma SR . XATEL
FEREERHOLT, RS E MR ISR, iR 5 e B RS R B3R (Al C R bl 2 - 61

2 Some of the issues raised in this latter situation are discussed by Krueger, above.
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2% UNCITRAL, Report of the Working Group on the New International Economic Order on the work of its eleventh
session (New York, 5-16 February 1990) , A/CN.9/331, available at www.uncitral.org.
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% pgain for an example from the United States Federal system see Cibinic and Nash, pp.677-680. This reading
examines a discretion (not duty) that is possessed by officers in the US federal procurement system to allow
correction of a tender that would become the lowest tender on correction, which applies only when both the
mistake and what is the intended bid are clear on the face of invitation and tender.
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% This is arguably the case, for example, with the United States system. As is explained by Cibinic and Nash, above,
the sealed bidding procedure in United States law, which is intended to be a highly objective process, refers to price
and other “price related factors” as possible award criteria, takes quite a strict approach to the award criteria that
can be used in such a procurement, focusing on reducing discretion: see pp. 615-621 of that work on some of the
criteria applied in the United States system and how those criteria work in practice, including the use of whole life
cycle costing, and the administrative costs of dealing with the award of more than one contract .

T See the companion text EU Public Procurement Law, chapter 6, section 6.7.

% sSee the companion text EU Public Procurement Law, chapter 6, section 6.7.

® See S. Arrowsmith, Government Procurement in the World Trade Organisation (2003), chapter 10, section 10.3.
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0 1. de Boer, M.M. Linthorst, F. Schotanus, J. Telgen, “"An analysis of some mistakes, miracles and myths in

supplier selection”, Working Paper, 15" IPSERA conference, San Diego, 6-8 April 2006

3 Cibinic and Nash, above, at pp.596-608, explains how this issue is dealt with in the United States federal
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Ezrocurement system.
Cibinic and Nash, above, at pp.596-608, explains how this issue is dealt with in the United States federal
procurement system.
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¥ See A.CN/9/WG.1/WP.73/Add.1 to A.CN/9/WG.1/WP.73/Add.8
(www.uncitral.org/pdf/english/workinggroups/wg 1/73add8E.pdf)

% gee A.CN/9/WG.1/WP.73/Add.2
(www.uncitral.org/pdf/english/workinggroups/wg 1/73add2E.pdf
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% See Article 17 of the latest draft text in A.CN/9/WG.1/WP.73/Add.2

(www.uncitral.org/pdf/english/workinggroups/wg 1/73add2E.pdf).
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! See in general Kovacs, Enhancing Procurement Practices: Comprehensive Approach to Acquiring Complex
Facilities and Projects (2004); S.Arrowsmith, J.Linarelli and D.Wallace, Regulating Public Procurement: National
and International Perspectives (2000), chapters 7-11; P. Trepte, Regulating Procurement: Understanding the Ends
and Means of Public Procurement Regulation (2004)
chapter 5, section 5.5;  S. Arrowsmith and C. Nicholas, "The UNCITRAL Model Law on Procurement: Past, Present
and Future », chapter 1 in Arrowsmith (ed.), Public Procurement Regulation in the 21 Century: Reform of the
UNCITRAL Model Law on Procurement (2009; West), section 1.11. For illustrations of methods for complex
procurement and procurement of services in particular systems see, for example, the Asia Link companion
textbook EU Public Procurement Law, chapter 6 (competitive dialogue and negotiated procedure with a notice);
J. Cibinic and R.C. Nash, Formation of Government Contracts (3rd ed. 1998), passim and in particular chapters 6
and 7, on methods involving negotiation in the United States federal system.
2 See, in particular, Trepte, above, chapter 5, section 5.5.

71




HMEIRZ = AFLRIEMEI S,  Asialink AHRIEETH, 2010

LR, fHbs (RLEHEZM T TREINE) Bggs . ok, 5 18 (3) &K
(b) EHE, B TRERIW R AR mT I, N, X PR S5 R ) 32 20532
& Moiil) , HMMNAZINEBOVEH GRZFERERERILCRE R, IR R
L) .

R/ LT, HSERAFE T RIWEERIRS, Rl RS8R i N T
%, LARTRIR IS B, WA GO AR 55 . A S B X SE R A /i 5 VR T REAE VT
ZEZ, WU T R HEEANRIEARSS — XA RORFIR IR 55 I 5 94 B m] BER AL N
Blak, AR E . B R aseik, Pt n] BE R 25 8 AT th i 32 2T IR AR B
F— FPRFRR K 55 R R R S R IR M AR 55 IR 55 s 2% e AR O B 221

XA S 7 i, HLS o T AR BRIR T o= ydk i 1 SR e s A A 55 A I 21 B )
AR EI B 200 18 2k B Al & &R R RBUE IR & 153k, =20t
TR/ FNARSS, A B SR I e B 2 B R & AR N 0 2RI &,
—H—BEINEAREY), TSRS . IEWNRAICLAES 2 FIRME, BIEHR3CK,
XAEME T TAEASE Ui T 2010 45 4 A AVNEEFRATRT, HATrEEME TR
W7 —, ZalE, PramEyiEy), TEMRSKERN - “TAMIMNE . &
TS T, BUERG AIHEARR SO “BRIN” 1A, PUONER A TRE - Bl
JTERGE T HA T 1280 SR, g R LA P I f) LA ) . A28 AR FII TR
U BRFIVE S bR AN e AN AR AR ST, RIFERVER ) CInBAE) o xR A3,
WK, B R 5702 -

* PR Bt b
c RTFEAHEXE I G AR RATTE 2| LA TRER I thid A
ALK WA R

 BOR GHESAR PR XL R — M4 72 H AR 0 R 55 R I (14 3 227
%, WRESAR] (EMIE S M) AR EBE, ORI T LA AR A
7, SRR AT EE M. A, IEWESE CERR, A RIRTIRS R, PHOYIE
WPEAIPE BIR), B BT iR g T R SRR BRI . e ks ] AR R —AMBONT 2
GO S HAl “ A BRIETIVE CEIAN2 E R ANRTAT I, 58 VRS AR R 1 3
WA BT R JNE R E SRR T R o R, LEAUAT 1 R PR R AR REAS VAT H 1Y
2B NAZ AL I SE B R R o

4.1.3 RFRMEHIERTEFHELR

HF 37 2 RLE, WRSS RIW ) EE T30 R B —ME PRI RAESE, RIWsE
RERIURSS, RGBT, Bk AmAs, MRERAS, (B RR A E A AR
o BB B &[RRI D A2 4 FE PRI AN B P A AG DA Tl o 28 38 2R FE LA T 7
T PR P25

tiep r R Kk E VY W EUSE

(a) SR SR 4 R AL ;

(b) TH T U HE

(e) JBATHI A, MR AR 2e he S ag kb H 3.

(d) WIS BEE LT R, XA A= B
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RIS 4.

B, BEERMLR 39 (1) () EESENAM, WRARITEARRN T
155 (It A FERR BRI AR A it — BRI 5RO L 01950 JLER) 711
JUBARBEAE . BUFTREE M A R AR Sr L. R
GRS 39 (1) (b) 0T LRI BB T B, KMk, o
AN IRy T RS AT R A A R, AT AN MO, RBE I
MK SRR, HEMERMBERFESER 4 %, WA s,
b1 F A4

F=, ERLERHIX—m (a) SCVFRRIMESAE 8 55 PEN i A B R o IX AT E
FEAHRAY R, FFIN SRR & R SR A AR 55 1 AT FE1E

flan, Bk E SRR FIRRE S (B E R, MFRFER TR , "RERIR
55 R DR iz BE R 3R o 1 B AR R, — AR, A
ST AE S T BAE AR R AL A5 AN T Y B 45 [R] I 22 28 28 BB TT o R AEIXAP B L IR W]
REMERIISETREHLRE, LLER SAEE R — MrE MR RIGSLA AT BB I 2

® In addition to the works cited in note 1 above see, in particular, F. Dini, R. Pacini and T. Valletti, “Scoring rules”,
chapter 12 in N.Dimitri, G.Piga and G.Spagnolo, Handbook of Procurement (2006) (CUP).
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58I, 9 T BRI, 6 25 DR A S0 A BE R AAR A 3% T A Sz 172
RIS AR SS dh . BN, fE— @R AR RE S AR, Xl RIE 21,
WA AR LAFER I A7 8CE N NRBRAF . 28100, 548 AN 5Bk
R, UGS EZ ekl eGSR RIME-— e sz IS, B, 25
22 FAWMMNR T REZ RN TG 20 FLEM N L, IXEHENLA LR,
Rl 5 G AR 55 A K

e, AR B P AR ST R 5 T, JCHGR A TR L AR I, N fe
VAR SACHEL & 7] 25 R8BI 2% (R IUBEAT PPAG IR 0020078 P& B MR O P, AT FEVESS

MNITERIN, RS HTEREAE SR, KUk, G559 MR o Ok = i
JoR B R AT FR PR 5 3 25 BRI RT A5 RE A DN B BN 45 2R, SRAR R A B i Cn
PENIT 5 R SARZORE RS LRI m b tERE. 28100, A ek, a4
PRI A REAEIXAE ISR 3, LA AT RIG SR ST — N EUE IR R I . XA
Ja s SR SR TFTRE B 52 2 i LR 9 3, AEbAER |, XM R P RE A A
THEEETI 1. B2, ERE, 1707 R4 AL A1 3 1w R 5 R 5547 R I 52
B REEIX AR . EMBNX— r, A2 B DR R SR 1 T I B i N B 5 IR RES R4S
B R BRI BRI SR BEAT ML 35 2 . DAL, R W& R BT 5 RISk
AL — NS, — BRSSOV AT E LR RIIESE, &4
NE AN

4.3.2.2 BRI A R] T 2 B AR v AR R

FEER =50 34 25 hHATE R, R VIR AT, XA bRAE RN i 7 R ] H
TERAL R BIARUE, TE— bRk N R, B R f8 Bl B i SR SR AN B Hh 38 B AU £ 1
FRAEAL, FEHEME SR, — B A B 1% A SC Th A8 FT LAy FC IR A AT AT
MR . IXLERR G, (HAREE M T EmESERINE 39 S AR S RIE 7 H ) 32 2057
rbriE . IXAITIESEME 1 RS HIARHE, —ARIA IR 2 b BRI RS — € IR S50 H
P B, A7 NIy, Bk ARk 55 0 B SR U R] e 2 F LN e R ik
FEORAS SR ALAI e B (R PR SR B o I AT A A AT RN, R AR A o B B A2 WL
L, LRI, ks A S s TR D) B L .

® For discussion of best practices based on United States experience see K.F Snider and M. F. Walkner, “Enhancing
Use of Past Performance as a Source Selection Criterion”, chapter 31 in K. V. Thai (ed.), International Handbook of
Public Procurement (2009, Taylor and Francis).
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TP TR A BARPEN JTIE R A A T R R D . BATTE 2, X RAEMR IR AR 3
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ATHE ] (B85 39 (1)) ARSTRIGH) EZTE, B R RE bR A 0 2508 K0 A N 7
b (LS 38 (m)). 2RI, Sk, FSeHE M ALK SR AHRR. H
U, WTULA A S5 I Dbk 1 fl S L SR L RS B . AR TS T 3237 R A
ASEHE, ISR = B RHe N, EREE AR M E R R ZE. A S 2 iR,
S AEANTE RO R A 5 12 2 TRV P40 KL (R0 A7 AE AR A e A o A P A B VE AR o — A
— AR TR R — & 2o BRI, IRANFESE =R, SR AN BET R RTEE
REAU 114, BEEH T ERRIETE) AL 1 R T RIE A X THAM
PR — SO s Je i1) ESRARATHIE 7 AARAE “ I 0 M, AR AR EA S
UARTPTIE, SRR 1 ARAE 38 7 AR P AT 2R 7 b e AR HEEAT )i AN
HA R ER N, AL, RTRERITE, AR5 SRR TERE T (1 R, A0 fIREER

4.3.2.4 RFRWEBRTFIERNZELTTR: =MEFWEERA, FRHRAM
e s qur Bl ibpri L

R MRS R EZ 5%, Bed B E PR 5 5 ik ik 2 [ X ) 17 =4~
TR FREFY . (L5 42 2625 43 SR 2B E . /RTEIR2TRIXEN “Ik$” A,
HEMRZERE, B, B4, IRWMZATRPI, IXEHEE R 2 18]35 A2 1 A 5 Bt
PR - MR “ k" FEFPR B b,

FEZRJEIES, EFEITIEAEAEAE — R SO S B B IR 55 i 1) 2 [0 DX o BRI, 5%
TSR AR 41 200N

TEE 42, 43 144, =R FIEBFE T, DMERIESEAR, ERRHE 5 DY
FIYRIAT, R ARG A B R B R AR E 5 N IR M E R R — MRk Ik
PEAR T I PRAEAR KR S L BT BRI 1 IR 45 SR R 25 e AR B I FE v, Rl A2 R
SRR 15 RS A B R RN AL R R A B R R U ), WA BT DL, AR X B Rt AR

BN, Gn S BRI ) IR 55 A A 24 b 0 M o B IR RIS N B RE AL AR b 7
(1), RIGSEARNGYFERRYE S 42 2 0ERFET (R FIERE Y], FHEEFZNE
S, AN RERHA

" See A.CN/9/WG.1/WP.73/Add.1 to A.CN/9/WG.1/WP.73/Add.8 ,
www.uncitral.org/pdf/english/workinggroups/wg 1/73add3E.pdf

8 See, in particular, Trepte, above, chapter 5, section 5.5.

® Confusion may arise since the concept of “selection” is used in some systems, such as the EU system, to refer to
the phase of deciding who should be chosen to submit tenders in the first place — what we refer to in this chapter
as “shortlisting”: see above.
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FERIEEIL, B0 BN, BEROWMRSS KERRIENE, AN SR — 70 PR,
S S A i SR AL I PR EAT VR ) R A LT THT o W LR 1R St R T R A Ak
B AF variations 47 RERUEARST ITER ———— UL BT AT A5 il B 45 S BR
24 CEMUBON ARG EFD MERE R, Hrigoas B seE 1 2 iR R 1)
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WA A5, RIS ZOR BT AE G 2 H, — A5 T SR A SR 2 i A ) (1t B
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! This chapter merely provide a basic introduction to the concept; this subject is also covered in detail
from a comparative perspective in the companion Asia Link text, Public-Private Partnerships. There is an
extensive literature, some of which is referred to in that textbook. For a general global perspective see
M. Bult-Spiering and G. de Wulf, Strategic Issues in Public-Private Partnerships: an International
Perspective (Blackwell Publishing 2006). On the position of the United Kingdom, which has used the
privately financed infrastructure approach extensively, see generally P. Badcoe (ed.) Public Private
Partnerships and PFI (Sweet & Maxwell; looseleaf).
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6.2.1 R\ AR B EAL BRI B KRR R

ANRRBEAZ 5y — SERF IR I DI RE, PTLFRARSEANE 24 (10— e FER IR 1)
TG o IR H ) A B s 252 REAE f] S A AT ] EE SRV R o IXEETh e B4 LT
WA (BT R, KA vr 2 =% YIRS CHng AN 3, =5 ZE0 € A%

SRR, B R RUsAT BRAR I RO . 18T A sE
o =AU 2 AV IR BHE PR R /S B2 S RN 7 AR X, BUR RS AT
PR SRR Y e AR KR T, EFE DR R i
N RABIR N — R B RE R, A A EAR N BAT AL 58S PR B K B B
& B, WERIRTEESE VI AR S AT AR, 1 HABIRAS A 1 E ik
PR NIRRT B R W AE R BUF BEAT R A, %~ 7 O MAS 1 RIS
o N T RS IX P BURNA I A IR IR IE S hS NIF R, WREa — a1
WA AT IR PR A AR “Ja &8s N7 ——— (B o) U IS B AR E N E
PR N> mAEAE M A 28 B H X AN IR .

YNNI HIZITIRZ 44 CGERE BT 20, HEFE]99) BFsk. WK EMF LK
WS B AR T H PR B AsE AR i AR S5 7 AR, IR AT BEAE B
FIRE, AEARER PP X B HE o M 7B 5 4 R EAE XA OL T 23T ?

* B DR L B 5 S 1 5 A A 11 PR 9

2 The legal rules applicable in several jurisdictions/instruments are also discussed in the companion Asia
Link project text Public-Private Partnerships. See also de Cazalet and Crothers, “Presentation of the
UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects” (2001) 6 RDAI/IBL] 699;
Faria, "UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects” (2002) 11 P.P.L.R.
NA89;; D. Wallace, "UNCITRAL Draft Legislative Guide on Privately Financed Infrastructure:
Achievement and Prospects” (2000) 8 Tulane Journal of International and Comparative Law 286; K.
Michel, R. D. Gray, T. Irwin, C. Levesque, and R. R. Taylor, Concessions for infrastructure: a guide to their
design and award World Bank technical paper no. 399, esp. chapter 4. In the EU a procurement method
commonly used for such projects, including in the United Kingdom, is the competitive dialogue procedure,
as to which see the companion Asia Link textbook EU Public Procurement Law, section 6.10. On
procurement procedures for privately financed infrastructure, including the application of competitive
dialogue, see, for example, P. Badcoe (ed.) Public Private Partnerships and PFI (Sweet & Maxwell;
looseleaf).
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4. TUH BE ZMERASEAZ AP BUR AN AR R 2 18] R A3 R 1
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5. FIFH T H T

6 WA L

7« AHEERIEIL

6.2.2 5 Z R N BB B BRI KL E

6.2.2.1 fajfr

R D152 R s iER AR B), TAREAN IR S5 R 7 Y32 B e o0 FA A\ i
B IR Bt F A A TR R RE o K 25 K R K AL N R B8 0 ) e B 22 (1 2R Y
FEASLE ARSI P 5 ———- Bl W, WE, XL H AL
BRI, ARSI R . A AR Bk RNE ik .

2001 £F, WA E bR SRR s tilE 7 AN E LR iR, BT
AT SIXRIH (R 5iE& e, SRR BT AE BT A (2001 52)
TER . ZfEF R, BREAhAh, AEERIE MK, TBNE FHESR TIX
e H, XA EEE =R T, BRARR VR A FIRIREE . 12003 4, RIS 36 i

% The full text of the Guide is available at http://www.uncitral.org.
* Other aspects of these projects covered include what other aspects of these projects need to be dealt
with in national legislation, what should be included in contracts (for example, clauses concerning
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ITEBMZIE.

F5 T AR A AT 75 Y 2 SO U RE e R AR A2 B 5 R [ e 52 5 12 v o
IR BTN, TREAIHR 55 R A 5 AR 55 RIGRE 7 (B ORI R 78« 3 R As i o
SOFAIR A BRIP4, (HE, A EIHS AL, B E R NS
oA FE SR SL A E R CHAR AT BE 2 H CARYE S IRk & B [H bR 51 5 iE &
AT, LREARSS) HIRIEE.

6.2.2.2 JRTE AL 5

AN CEH T R TR, O it e, PR A, SR
&, BAULEGE, ¥ REIE SR E L ORIEARCH 2) o ZEfillix
e O« BRI R RGE AR S5 it

FEREA BT A R (FF B3R5 SO Frifae a6k, MUEF A EaiEiE. B
MR, HINE RIARHESR 12X L8 i BRIFGRIEH . B4 E, TR
VIR (AT BT 3R 20HKD RIEARYE 2RI 2 iz it (i e i) 2
SR A RBUR TR AR g SRR B B 25 SR T — SRR Bt
WEH . RIEA8 € SR SRR AR IR AR Tz il B, BRUE AR TEIER
HARF AL E SCREIZFEATBRIGME . Hlhn: 7RISR 6 (3) TERERE
= “oee” WSREECBL RS, P E0E 20— 2L 58 e il 1) TARE A5 21
i

X e AT e A DR D K 2 K0t A AR 9 B B 00 BTk f) R BRI —
LA, MBSV Z N CCHE AL R TR RIE R G2kl ) T2
X ARF HAL A FER IO 73 il 72 M R o SR, BRI AR B R VR B 8 X
FEXFEA R, RUE, HACRRIMA NI, RnlE A Sl A,
FRMBERE, Rl 2 A MR A AR, Oy Bk FRREEmf e, K 2
5, WAENTE, SHbaHE o Pk, s SCTREFRM G H TR LA A%
To RRADINKIARMERDE, Hr Bl AT REXHX SRS AE T W
TEIE B AT 9 ) B R B el I U SR

e, TR, RAEARERTAE R HBUFIIA K ——-
HRE P AE SR AL FIREE DU T, A i PR B T B 3E

allocation of risks; dispute settlement procedures - the kind of matters covered in the UK’s standard
contracts forms) etc, but, as mentioned above, these will not be considered in the present chapter.
Available at http://www.uncitral.org. The discussions on the Model are set out in paras.12-171 of the
report of the 36" session, and the model provisions in Annex I.

® Also available at http://www.uncitral.org.
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b See, for example, Badcoe, above; P. Braun, “Strict Compliance versus Commercial Reality: The
Practical Application of EC Public Procurement Law to the UK'’s Private Finance Initiative” (2003) 9
European Law Journal 575 (concerning practice prior to the introduction of the competitive dialogue
procedure); HM Treasury, Competitive dialogue in 2008, July 2008, available at www.ogc.gov.uk. See
further the Asia Link companion textbook EU Public Procurement Law, chapter 6, section 6.10.
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! See generally and on UNCITRAL’s approach C. Nicholas, “The regulation of electronic communications under the
UNCITRAL Model Law on Procurement™, chapter 7 in S. Arrowsmith (ed.), Public Procurement Regulation in the 21 Century:
Reform of the UNCITRAL Model Law on Procurement (2009; West);  and for experiences of regulating electronic
communications in other specific jurisdictions/systems R. Bickerstaff, “E-Communication Regulation in Public Procurement: the EC
and UK Perspective”, chapter 8 in S. Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the
UNCITRAL Model Law on Procurement (2009;  West); M. Burgi, “The Policy on Regulating Electronic Communications in
Germany”, chapter 9 in S. Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the UNCITRAL
Model Law on Procurement (2009; West); C.R. Yukins and R. Jennings, “Electronic Communications in Public Procurement:
Lessons from the US Experience”, chapter 10 in S. Arrowsmith (ed.), Public Procurement Regulation in the 21* Century: Reform
of the UNCITRAL Model Law on Procurement (2009;  West). The Multilateral Development Banks have established a joint
website that provides advice and practical tools for implementing electronic government procurement: http://www.mdbegp.org .
This provides some resources for considering various practical issues relating to electronic procurement that may need to be
addressed when implementing regulatory rules in practice.
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2 Talero and Carp, Electronic Government Procurement: A Legal Perspective on Country Practices (March 2002), section IV.
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% Talero, Electronic Government Procurement: Concepts and Country Experiences, World Bank Discussion Paper (Sept.2001),
pp.27-28.
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* See Bickerstaff, above; and the companion Asia Link text EU Public Procurement, chapter 8.

® SeeR. Anderson, “Renewing the WTO Agreement on Government Procurement: Progress to Date and Ongoing Negotiations”
(2008) 17 PP.L.R. 255; S. Arrowsmith, “The Revised Agreement on Government Procurement: Changes to the Procedural
Rules and Other Transparency Provisions”, chapter 10 in S. Arrowsmith and R. D. Anderson (eds.), The WTO Regime on
Government Procurement: Challenge and Reform (forthcoming 2011, CUP).

® See A.CN/9/WG.1/WP.73/Add.1, available at www.uncitral.org
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7 Bickerstaff, above.
8 See A.CN/9/WG.1/WP.73/Add.1, available at www.uncitral.org.
® Nicholas, above.
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10 see Bickerstaff above; and the companion Asia Link text EU Public Procurement, chapter 8.
1 See A.CN/9/WG.1/WP.73/Add.1, available at www.uncitral.org.
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(2009),
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12 5. Arrowsmith, “Regulating Electronic Reverse Auctions under the UNCITRAL Model Law on Procurement”, published in
slightly amended form as chapter 11 in Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the
UNCITRAL Model Law on Procurement (2009;  \West).

13 pid. The economic literature has also emphasised that auctions can also in theory induce improved tenders since
information on competitors’ prices provides useful information on common costs that might give tenderers greater confidence to
lower their own tenders: for a summary of the literature GL. Albano, N. Dimitri, R.Pacini and G. Spagnolo, “Information and
Competitive Tendering”, chapter 6 in Dimitri, Piga and Spagnolo, Handbook of Procurement (2006) (CUP) . However, it is not
clear how significant this is in practice in a typical procurement auction in view of the timescales involved.
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¥ Fora summary of the economic literatire see Y.Lengwiler and E.Wolfstetter, “Corruption in procurement auctions”, chapter
16 in Dimitri, Piga and Spagnolo, above, at pp.413-416.

% SeeR. Pagliari Levy, “Electronic Auctions for the Procurement of Goods and Services in Brazil”, chapter 15 in S.
Arrowsmith (ed.), Public Procurement Regulation in the 21* Century: Reform of the UNCITRAL Model Law on Procurement
(2009; West); Pagliari Levy and Correia, “Electronic Procurement of Goods and Services in Brazil under the Electronic
Auction Procedure” 12 PP.L.R. 21 (2003).

16 This summary is again based on Arrowsmith, “Regulating Electronic Reverse Auctions under the UNCITRAL Model Law on
Procurement”, above.

1 See, for example, C. Yukins and D. Wallace, “UNCITRAL considers electronic reverse auctions, as comparative public
procurement comes of age in the US” (2005) 14 P.P.L.R. 183 at pp.198-199. Astudy by on auctions in the UK, however,
found no evidence of this in practice: see S. Arrowsmith and A. Eyo, “Electronic Auctions in the EC Procurement Directives and
a Perspective from UK Law and Practice”, chapter 12 in Public Procurement Regulation in the 21% Century: Reform of the
UNCITRAL Model Law on Procurement (2009;  \West).

8 The literature on this subject is usefully summarised in W.E.Kovacic, R.C.Marshall, L.M.Marx and M.E.Raiff, Chapter 15 in
Dimitri, Piga and Spagnolo, note 6 above.

1% EU canada where, according to Yukins, the government has rejected them altogether because of industry opposition: C.
Yukins, “Use and Regulation of Electronic Reverse Auctions in the United States”, chapter 14 in S. Arrowsmith (ed.), Public
Procurement Regulation in the 21 Century: Reform of the UNCITRAL Model Law on Procurement (2009;  West).
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I, A LB R PRI, — AR BRI, — RS E R HI L, X P Rh ]
AMRKBAR

B P AT S [ S A D — R AR (R IE J53, AR AE 3% T A 8 A9 3 . XA
J3E R G T ARHEAL I SR AT 55 o B AEARIE 0 a8 & f 70 32 JUHGZ M
R AR RN TR AERS, X RRE T W AR S IVE ], XRE AT BLOE 2
BB A% ST, IR ESCER 3 B R B AREE o AEIXAE ) T AT g
R, BUAAE R BRI N o

ELPE TSR Pt “ATF” BT, BRSO M P A3 2 7 0 P LA
SRAFARRE T R HIME— 3R FARUER NS o SE X —RE e B AR B, BAG—A
Rl B L A S EURRE Y o IXRVRE 7 R AR f] SR 7 (1 o S I PR A — FE PP VR
W, fEEHETEOLT, s AN R ik (EAE ZERR A ANE = B P A
FIHIRTRE,  LARAE ARG A LR i B O . 55— T3, HERRASRE 1
RAL P MR, RG24 0735 R RS SE R 2901 32, BRI AR
FEATE PR SR B R

2 Levy, above.

2L See further S. Arrowsmith, “Regulating Electronic Reverse Auctions under the UNCITRAL Model Law on Procurement”,
chapter 11 in Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the UNCITRAL Model Law on
Procurement (2009;  West).

22 5ee Arrowsmith and Eyo, above (covering the EU rules and approach of the UK);  Soudry, “Promoting Economy: Electronic
Reverse Auctions under the EC Directives on Public Procurement” (2004) 4 Journal of Public Procurement 340;  and the Asia
Link companion text, EU Public Procurement Law, chapter 8, section 8.4, and the other literature cited there. On the approach
taken in France within the framework of the EU directives see F. Lichere, “The Regulation of Electronic Reverse Auctions in
France”, chapter 13 in S. Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the UNCITRAL Model
Law on Procurement (2009;  \West).

2 Levy and Correia, above; Levy, above.

2 SeeR. Anderson, “Renewing the WTO Agreement on Government Procurement: Progress to Date and Ongoing Negotiations”
(2008) 17 P.P.L.R. 255;  S. Arrowsmith, “The Revised Agreement on Government Procurement: Changes to the Procedural
Rules and Other Transparency Provisions”, chapter 10 in S. Arrowsmith and R. D. Anderson (eds.), The WTO Regime on
Government Procurement: Challenge and Reform (forthcoming 2011, CUP), which provides a detailed analysis of the GPA’s
provisions on auctions.

% See C. Yukins, “Use and Regulation of Electronic Reverse Auctions in the United States”, chapter 14 in S. Arrowsmith (ed.),
Public Procurement Regulation in the 21* Century: Reform of the UNCITRAL Model Law on Procurement (2009;  West).
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AT, TSR ER PR RREE AR SRR F A S N R AT R BT AS X T
A NARTFTR 3052 0 2 R Pk % A S BLR 2 rp o SRI L8N — MR
BT RAER RN, BLAERE R o AR ARHE K 2 R T RE P . X SEBr EAEASAE
AEARAEAL R I rh B T REAE P A 52, AR IR SR AR bR B2, (HJ2, JF
B HEBRR I 3= R I 36 SRS A AR DA R o T e o X R 10 ST 521
PR 5 HAMRE P AR LG, 75 AR I ) e

Xt IR 1 1 B 52 5 1 2% B AR AL A2 15 SE A1) T ] B R A 5 A2
] T P AR G ) —F, BAF A k. FAME TP SFER, HETHIRAZ —
Pz o as R, A= R EIEARAEL ™ AR S TR, (ERAERE P g it 1
R RN, A AR RS v K m] g LA PR 1 2 5 1 B e A B0

7.2.3 BEEEFRR %R R SR TR N
7.2.3.1 @&

CIBR A 1] [ B 57 272 PR 27 3ie) H T80AT B RE A 22 HR I rh s L7 30
SERATRENE. 2 ORVEVE) 28— JGRF IR, £ SRR I, B
AAEAE AL T2 AN I B AT AT 411 S 0 AT REVE A2 A AR M 14, K531 2 A D (1t
R AR IL B fE R . E S, AT R [ 1 BR B2 5 iR o TAR A R 3,
APchr N A SR TR A bR, 3L E R n] DAL — e R A3 RIS
BT AL TSR AE A i, TARAST SEWAE OR¥Eik) T HE i
HL 7310 Sz s LA BEAT R AR £ 26K

RIS AT T, T AL NAZAE O — PR SL R R 5 92 B0 A B IR R
1 [ B3 57 57272 R 2 e BRI U7 ik GRS R 350hn) B— BB, S TRLT
SR 1] SR AL T il L e A

7.2.3.2 EREZR%MH:
H BT AR B R 5 28 25 NN 1% RAEF BRIF &4 A Be 4 FI A2 (B 7 Kl

RN T Fd I — AR 25000 IR EEZ
(a) SRIE AR BENS XS R IAR (1 EAT T A0 B 8 R BB B

% See Arrowsmith and Eyo, above.

21 And see further the Asia Link companion text, EU Public Procurement Law, chapter 6.

2 See Report of Working Group | (Procurement) on the work of its sixth session (Vienna, 30 August-3 September 2004),
AJCN.9/568, para.48, available on the UNCITRAL website referred to in note 1 above.

% gee A.CN/9/WG. 1/WP.73/Add.3 www.uncitral.org
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(b) BNLR T A7 £ 38 G B PO AR BT A Bk 2 5 T Az, B
TRAEA R 55455
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55 1NER 3 AN AR AR LA R 9P S2 K i B Rl “ b AL, a7 5,
e BE 5 IRAF BVt R s R vEE VA A S Y (O B SO, X2
RZARBRIEZ )G, BOE G T RIWH, O i i 2 SRR T
brdE) . fEAE, AT L FhiE) by SO

B, B ST VEAN IR AURS (bR, P R B IR BT IR AR A 14
PREAICFEFE, CUESbR AR CLEAT BRI LU, A Sl R n] DLE B TR E 3R
HEE . (B, JFRCA BERIPRUER GRS 7 HEATBR 1, [RD9IR 22 B A 2% (X R th 22
iR IX A EK

553 ANRAE, “CRATRATHREIARAE” AT ZERAE AR RE S AN S AR AT XA
R IV TE N FC R i BTER fh e XA E O, 2 A
RER MR sz, ROV MIEVF 2 AR badE, LLindyiafE, E¥iE
BE RN (LL e & ss AR ED), R AVFR I briE, XS8R nl I =
ARG, Blinis s MYz 2t i .

TR BRBFA S A ) 342 T 53k, B AT aefl e 125 i Ha 7 30, tin
BR AR AEAL T b AT AR 5 AR 32, BE L 15 A= dh IR 55, X 28w et n] g
AN BONAHSEHIAR I o

%3 AMFMUETH ALK T URIETE S, el 2 A LA X
Kr, CRAHIIN, X m 3 AE T ERFE R, MR RRREk g ORVE
) BWEARSERE IR . BEAh, AL R BRI SRS RE A F] 0 1 S bR B
Z 503, CRIGEMRAE 2548 RAEE AT R E R M) . e %=
5 JE I TS i 5 S AN 1 A2 W8 IR bR N3RS 58 4 71 I3 2 M i e
o 3399

7.2.3.3 B2 ERF

H KRS R EI S, B CBRE E E bR 5 A2 R asTeik)
PURE AT AR SR DA AN Z T e

L B BEE I8 ORVEiE) BUE IR BRI iEF, (RS i
FIREE, SRVFAE A THHARE P BUE 2 R P A R 3207 70

% UNCITRAL secretariat, Possible revisions to the UNCITRAL Model Law on Procurement of Goods, Construction and
Services - drafting materials addressing the use of electronic communications in public procurement, publication of
procurement-related information, electronic reverse auctions and abnormally low tenders (14th session, 8-12 September 2008),
AJCN.9/WG.I/WP, para.16.

31 This can be deduced from the fact that it has been stated that this condition precludes use of a points system for converting
criteria to monetary equivalents. The author has also been informed by Caroline Nicholas of the UNCITRAL secretariat in a
conversation and written comments of 4 September 2008 that this is the intended meaning.

32 AJCN.9/WG.I/WP.61, above, para.16 at 14.

3 Arrowsmith, “Regulating Electronic Reverse Auctions under the UNCITRAL Model Law on Procurement”, p. 386.
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2. AR PUASFEATIRSEAE b AR R I Ty i

B, AEERFEME—FhI7E, SRR F R 47 53K 51 KX THHERR
Emleﬂxfmlﬂumé@;ﬁo 34

XEERE AN PR EAUE, BFIRSRLAURIE “EppLay”  ROTIRHTE
i, BRI R IZ A5 . I SRR I SR 7 I e BE 3 0 4 )
BAFRIBERR, AL RN RE T, SR N L ATUR A RIZE B RS2 15 A2 e
ISR XA TTE T Bl R IR L AR 2RI %, I E — s, RImrEL
SRR NACHABERR N IS B B S RBhr T, 82 Byl i 8hr . X5
JHREBAEPTT SR CIEVIE, R IRER I AT M5 BB R4 B AR Bhs
No ZRESRA AT BOE PP A0, BRI R BB R .

it BT Y, EEMUAERUE AR S bR . (B, K
W EAREFARAT B DR T ARAE R EBUE Se el THHSER0EE 3 AR
BRI T 2R T hn e A R AT HRE B8 7 :NRoR, AR i )
LR AE S VL IR RRIE T 7. B2, LB S a2z A+
SRARI S bt , A A 2 I FAZ O, RIS B E PR 5 5 ik R AR H R
B RLE 2 IR ISR Al et RUOAFESASER I 3 1 fe vF8bn A ot AR s 14
A A R AT 2 2

N Y TS L e 2 A R A Y R AL, RS R IL IS, S E 7T
ZHN, OFERSERARERS NI S (REZEES 50 2558 3 30 PARAn sz
BAR NZ B ABEREATVEIE (38 50 2558 2 3K d TD.

3 see A.“NMO/WG.1/WP.73/Add.6 www.uncitral.org/pdf/english/workinggroups/wg_1/73add3E.pdf

% On this see the literature cited in note 22 above.

% Article 50(2) of the current draft provides that (c¢) “Each bidder must receive, instantaneously and on a continuous basis
during the auction, sufficient information allowing it to determine the standing of its

bid vis-&vis other bids”. However (according to information obtained from the UNCITRAL secretariat) this may be changed to
clarify that bidders only receive information sufficient to know whether theirs is the best tender rather than to know the ranking
of their tender against all others, since the latter information can facilitate collusion: on this point see Arrowsmith and Eyo,
above.
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8 F: HHPAPAT

8.1 ffid

AR PGER RS MER AN IR Fis E A IR K EZENE, Ea
FER U R BE IR SR, AEANRI R R e “H R B ARA
MRKRANA] o AERKER 1A SR W U P R e AL, KA 20 R &
ERIFER, DAL A JERTHIAT PR

FERRIN ISR AR T AOMISS 70, DA ORAE 52 A R AT » W&
AR A IR MR A R PATAR 1O, X80T B e & R
g, HIE4 89/665 MR 92/13, 70l &G 1M A . Rt
L EAILPHE S 2007/66 21T o KebFHE 2 SV AR B RRE LI B AL, £ERK
i FE 5 SR AT AR SR R IX )

Rt S AR 2 BoR 1 BB VA BOA BRI . B ROt i 4
89/665 M7 & A B, RiZiE< N 7 iR SEm v R RGN fe s - %
JITHARCR . HARFRITE N, IXTURE A RO TE R ROHF 5 it a6 A SR i A0
B A FRETUE R B R R L B AU R 22 01 BRI AR VR AL
AREPTEE SRR 7o 2 1 E A UE I 1 R i, LU ORI I 45 i ]
By Ry, RIAREAN R E ] LR, 10— > HER IR R BUR 3 (1
NATRERIRAFWG S o FHRT L, 1 AR5t 18 Bt 200 28 JFARER B 9 2
BEAk, e b 25 W R B ORAIE 3 AN AN BT 2D ARt 18 Bt AR B 3R T B 22
fr: Wi, 2 AN NEAR o I LR S A e AT TR (A7 R X 25 52 1
PIEE R NG REARE S,

BRH ERPGERGH LA R, X PE T RIL 2007/66 KepFiE 2 A
B KB R —RRZ PER T & R RARE L8], f£452 7 & R ke
AR i SO R PUE R P SO VR R E IR . ks 2. 3 gt — 2D ik,
BRI P AR BB AL E FRZITITA S R L, A& RT AL, B
i — N BB DE AT TRIHROST 4R 2 2007/66 51 3E 1 e filfs 1R 3
CRANMYIPRZE FE 2 T A5 B AR VA IE D o %482 R IR S m AR i 3, %
i 04 [ AT 8 AT T B DR K 2 5 I PR PR IS 38

R 5 — DR 99 | —— K A AR SR AR AT B A L[]
M98 5 —— XA RALEFZ, F X IRE B T Z A B

! See the Preamble to the EU Remedies Directives where it is spelled out that “effective and rapid
remedies must be available in the case of infringements of Community law in the field of procurement law
or national rules implementing that law” and the WTO instruments (Article XX.2 of the GPA and Article
XVIII of the revised GPA), the United Nations Convention Against Corruption Article 9(1)(d) and the APEC
Non-Binding Principles on Government Procurement (Annex 3, at 4.1.).

Z A couple of works with an in-depth analysis of the issue of enforcement in the field of EU public
procurement law are S. Arrowsmith, The Law of Public and Utilities Procurement, (2™ ed. 2005), chapter
21 where the reader will find elaborate references to other works in the field and P. Trepte, Public
Procurement in the EU (A Practitioner’s Guide), chapter 9,(2" ed., 2007)

% See S. Treumer, "Towards an Obligation to Terminate Contracts Concluded in Breach of the EC Public
Procurement Rules: the End of the Status of Concluded Public Contracts as Sacred Cows”, (2007) 16
P.P.L.R 371.
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FIFLN WA SECE R LR, SR, AR AER R AR SUE 1
G, BRINERELE 2007 4 7 18 HEIZR A URER IR, 72 B AR AR EK
SN TR B S 3BT BRSNS R 5. HIR, RrR2 I
1T X T S R it o

SHARAR TS LN E AT IEE . -GS 2007/66 [HTE 5
13 Bih A filid . EMAEE 2 5% d Ak (2) HILE, BOAE N TR & R 75 2tk
SAERIE o SR, At tH 38 <3 Rl 57 RUAH R e, B2 ik 3224019 355 B BR )12 355
BeAh, 513 BT, REEA EERE A R T R T A BRI LS5
1B SR PAT AHAT 7

E IR TR TN A AE R AE AN ARGl B B (1 L ZE A R 0 o B
AL ER 5 A K o IR A 90 A IR AR i it P 5 o P 2 W A
FEARH BB, ARSI M S A T 0 o BB (R R AN EE S SR BB KA
i, WEHEEEFTT, BIUARIES 20 G iR AR 28 o [F)RE 22 () 1 2 Ok
% FR G LA—> AN BERE T 8077 AL G5 « 53 485 R va BA HE B0 R AR OR HY
EARMA MR AR R, ARKKARE . 280U, FHE R RAIRIR, 2T
NIRIMZE A BRI 500€ , IR NSRRI, A A 55 5CAT
BRI o S AT DURARAAF K, BOVBABOFR A=, BATTEF
FEEEIERE, AT ARE . WUORI R i R LB AR O, I e AR U A )
AZED 1 IR MR TSR AT 5 T9EEER] 10 JTUEEE, RSNk
JFIVEE A ] ik 3-4 |98 . YRR RS AL oy Ss, do2 e
25 BR A 2 S A AR A R IA I 2 BB 22— o AR R R BT 2 3 T it
RIS, B VR IARI S .

PEURZS D12 B [ 527 e A 3 180V () 30T SIZ B b PR A 205 1 R U A &2 o FE R
Mo EEF LW ERRFE ., ERERGEOFR DS S S IEEB R
BB R ST — DN WA ZIEFE B N FHEILVNH, e E KR 7
BLUAE . Sl —TiE B A e o B R A ) S S B T X — R RS AR T R AR
76 1999 4E i, BASRIELE 2010 AR 2 B RAEH g,

FIFEEE 2, WORARGET R ITA W EAE 2 REERE B3 R 3 R A i R
o BARE VAT SL B TP PR A A FE RS RN I 2 B R 44 5, Wt R Ui &
[ 75 2 U BRI AS BASE BT L B W15 AN AR SR (R 350 hR R e 2 A o
EAEE RGO R G S5, (HAELETRRAAS KR B, X
WERW B ——- Blln, A B AT XA RIS o 7LD E DX AN RR AL B R R AT
D&, BMEER—RAMEREEHOEEE SN M IER I BZ B0 R —
Jr X AT RE Y R EARTE . AERZHE R, HUR NS HRE 03X, (B

4 Case C-503/04, Commission v Germany [2007] ECR I-6153. A detailed analysis of the case can be
found in S.Treumer, op.cit.

® See Despina Pachnou, "Bidders’ Use of Mechanisms to Enforce EC Public Procurement Law” (2005) 14
P.P.L.R. 256. As this data is 5 years old the costs are likely to have increased.

® Cf. Despina Pachnou, op.cit. and S. Arrowsmith, “Implementation of competitive dialogue in the UK”,
paper submitted to the conference of Public Procurement: Global Revolution V, Copenhagen 9-10
September 2010, p.

’c-3 14/09, Stadt Graz v Strabag and others.

8 See Despina Pachnou, op.cit p.91.
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FEVERE R (022 SER W SUSAR A0 A7 50 T I IR 5 R S8 1) o AR 3 TR B 2
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® The suspension period may be prolonged up to 30 days, cf. Article 56(3).
10 Article 56(4) also outlines that suspension shall not apply if the procuring entity certifies that urgent
ﬁublic interest considerations require the procurement to proceed.

This is the usual approach even though the Court of Justice does not always assess explicitly or
consistently the condition this way, cf. P. Trepte, Public Procurement in the EU (A Practitioner’s Guide),
chapter 9, (2" ed., 2007), p. 586.

2 cf. P, Trepte, op.cit., p. 587

1
3 Cf. C-194/88 R, Commission v Italy (Lottomatica) Order of 20 July 1988, [1988] ECR 4547; order of

27 September 1988; [1988] ECR 5647

14 See C-45/87 R, Commission v Ireland (Dundalk) Order of 16 February 1987, [1987] ECR 783; Order
of 13 March 1987, [1987] ECR 1369, C-194/88 R, Commission v Italy (Lottomatica) Order of 20 July
1988, [1988] ECR 4547; order of 27 September 1988, [1988] ECR 5647 and C-87/94 R, Commission v
Belgium (Walloon Buses) [1994] ECR I -1395. The Commission had also applied for interim measures in
C-243/89, Commission v Denmark (Great Belt Bridge) [1993] ECR I-3353 but as Denmark acknowledged
the breaches the Commission withdrew the application.
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5 A. Brown, "Effectiveness of Remedies at National Level in the Field of Public Procurement”, Public
Procurement Law Review 1998 p. 89.

16 see section 3 in the article of S. Treumer, National hdndhaevelse af EU’s udbudsregler - er
hé&ndhaevelsessystemet effektivt pd EU-udbudsomradet? p.99 in J. Fejg and S. Treumer (eds.), EU’s
Udbudsregler - implementering og hdndhaevelse i Norden (The EC Public Procurement
Rules-Implementation and Enforcement in the Nordic Countries), 2006.

7 See the report of the working group A/CN.9/664, paras 14 to 15 available on the website of UNCITRAL
¥ The Guide to Enactment of the UNCITRAL Model Law specifies that those costs do not include profit lost
because of non-acceptance of a tender, proposal, offer or quotation of the supplier or contractor
submitting the complaints, cf. para 10 of the remarks on Article 54.

¥ The Guide to Enactment of the UNCITRAL Model Law, op. cit
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WRIERGHES, BT W ARYE R BON MR 5 E W 2. 2R, A
SR 1w R AR5 IR A PEANARE » AT et B3 — NS T R AR O &2
FEAE S LETT T H BLPRBE AR A KK TR o FL 280X L5 & rhob] 2 15 T 240 2 4
AT IR o SRR RO R R 2 R B AR K B 32 T b I AU 1S
TE 955 PR YRVR R ZE R B 26 HH AR FE R AR B A o (B, Sl H AEER AN
Jis 57 TR PR 032 A1 5 bR 5 LE AR 58 I 0 AT DA SROG 3 e R HE 8 SR v
W3 SR e fe, RVE BARIX D I IRt ANE 2E

RKEWH, M HZIRIAR L MHATHIME B S2 R  HARE
TG o 9 T I 23 FE R R ) mv 453 T ROV e s A PR LA I 2 i AT
KR THHR AN TEMT Y, AR 2 FERIGIERN thOf R (e A Rkt . “fERZ
B DL N VA EIR IR [ SR T E N R, A AR A IR .
TrHR 2 B MBSO R A AR E I IE I 7 2

MR 1 2 9% T8 Bl AT 3 s IR 2 SRR MR U F 43 25 1) 3 ) e LAt A 2
(F3E R R R ANTEM . ROF R A58 2 % (D (o) 88, RAMRAER L%
A NI ERG AR RE . SR, IREAR, ERNERE IR R UR &
A, BTGS2 SR R E R T KT RS . ERGL T C-314/09 FIf]
F, Stadt Graz fREZ, HIEM 7IXAZE, AR B EE S 1 E 0 H
2B

8.2.3 HEAERIIAR
E O3 R AR P T 11 P 1) W S 55 o S SR A 15 ) L e ORI B 2 A )
Hebr i it -

A INEZR A SRIEIEAES 54 (3) (D) K () BlHEY “HHE”, KM r LA
O — ARG LR I ARR B AT Bl g BB IR R HE , BERBUHARAT Jy Bl
POER BRI PRAE, AEAARLHEIZRI G R B, 78 VavESE s f B R A TR
PR T HT R AU A TR E . 5 S SER s iR A

% see A. Brown, "Effectiveness of Remedies at National Level in the field of Public Procurement”, (1998)
7 P.P.L.R. 89 at p.93. This article is of particular interest as some of the information in the article of Adrian
Brown was derived from a study, which his employer Herbert Smith law firm co-ordinated for the
European Commission in 1996, involving a comparative assessment of procurement remedies in all of
the Member States (15 at that time).

2L A, Brown, op.cit. mentions that an isolated example occurred after the ruling in the Storebaelt case
(C-243/89, Commission v. Denmark, [1993] E.C.R. I-3353) where a number of unsuccessful tenderers
were awarded damages to cover wasted bid costs, rather than loss of potential profit.

2 gee S. Treumer, "Damages for Breach of the EC Public Procurement Rules-Changes in European
Regulation and Practice” (2006) P.P.L.R. 159.

2 See for further details on this S. Treumer, op.cit (section 2 of the article).

24 Case C-275/03, Commission v Portugal, ECJ judgment of 14 October 2004 (unpublished)

% See para 12.
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TRFFIE— D TEARE 1 IX 5% A RREAE I E O, HUH R B AR K
M & AR . XA RERRXAE, B, R TRYE, —IEFER TR
B R . AR, BUHZRIE S RS BIRRIWREF, W BEIFART &2 M 2,
INEA B IR IE . B2, RVEGRZ IR 1EAHUE FEANHRER H At R G R
IEMRLE . SEGIR, BRERON AL AR R & FIRE T, AT BRI FE A 2 S i .

GOACEE SR 10 Fr S B 0, WCRR 28 3R A VA A FEAR A S 2 A 2 A AT
SFEMERGF RN, BT RCRIA, WA LSS SCRIIN & F, A
WHE R BRI X R O kA TARAZAL, B D2 miar
I SR 2 SR TR R RS 2 S SO B g R 20, HebF4R 2 2007/66 51
TRTCRAMEAT o XL R JRARFEARANER, T BRSO HA PAT i FE AOAR IR, X 48
£ R CR 2B PRAT A

TR BEAE 2R D3 2 VR L AR S 451 o R RO D) i R AT R B 2 R I R R 1) e R
5% SR Mo A2 R E SR 2 T, S 22 SR 0 R D) ) ) A a4
BLAE W B 2 7 2 M ol D L R RV I LS5 M S o 26 20505 258 28 XTIk
PR CZRTIRRER 26 2050 226 260 &, WRIA—APNEREA BT EL
IR 55, W2 5 2 BE R BR B 2% DA vk el Bl — N oK. AR 2RI A
M A — R DR T MR

WIREBN R E A JBAT 4L R X5, HR4E TFEU 26 260 2%, 1% E M
T2 R B DA T PR 5% Tt S 0 STV Bt R Ak o G SR B 2\ Dl G R [ S S R S AR
WIRZ Ja, B RIBUOLRERE R, R TSR ER, EBO 2 5Ring ml i
E— R 4b 1. TFEU 55 260 2% (JRELAAR KL 228 5%). -

HRZ I EXNFEFERA YK, BLE C-503/04 Z3 52> 1F 48 [ i 151 Fh i&
H T HEAREFW . XA ZMEE C-20/01 1 C-28/01 2 2l E
BE TR B LB A 30 FHRS SRR T, RELEGFEENEE

RN E RITE AT AT I RAZ A 2 1 18 W 2% 53 2 B 4 U AR 4 Wk
LSS 228 25 (BILAE TFEU HI%E 260 2%) Mz k&R, BEHEME, 22—
o REL AL ORBUL B e, JBAT AR,

N7 HESEE B AT LS, TR S R G — AN A F R K
€126,720, H—MEFFGRTKESL 680, HIEICEIT NS . ZARZEHEKZ,
T E T BOINA IR T &R AR, M C-503/04 WA RAEH 2I4T3IA &
SRR, BER €126, 720 BSTERA k. PEE AN B S E g, =
BREREFNA, ERZ RS ELEIT. BT A& 7 HEE A H,
AR B R rp— AN A RS S R A AT RE I . OIRBEVERE RS 20 B,

8¢ ase C-503/04, Commission v Germany [2007] ECR 1-6153
Joined Cases C-20/01 and C-28/01, Commission v Germany [2003] ECR I-3609

27 Joined Cases C-20/01 and C-28/01, Commission v Germany [2003] ECR I-3609

2 The action was brought on 7 December 2004 and the city of Braunschweig and BKB agreed to cancel
the contract on 4-5 July 2005, cf. M. Niestedt, “Penalties Despite Compliance? A Note on Case C-503/04,
Commission v Germany”, P. P.L.R. (2005) 14, NA 164 (NA 165). The slow termination of this contract was
eventually decisive for the admissibility of the action..

29Germany, supported by The Netherlands argued that the action had become void of purpose and
thereby inadmissible because of the termination of the contracts prior to the judgment, cf. para 17 of the
judgment. This argument was set aside as the contract concluded by the City of Brunswick had not been
terminated on 1 June 2004 which was the date of expiry of the period prescribed in the reasoned opinion
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2007 4 7 H 18 B R YFEE Y C-503/04 Hvh B A BEME X, Eri
T AESE B R R o SRR R N SR 2 S A& 1 N FESR A R KRR

LR — D EZEN FEE R S TR &L G R — A 2. & N
MR, £ C-503/04, Z&EASVMER, EBLBAIRRZ THOVE RN
—ANEIES RIS o BB 2 KPR A S R R R R Rk I, R AR
MIRRFIRA . 2T, JRBesmi, Boax e st & Lk, AET XS
FFEHCHE, BOVER A 30 RS 5 1H .

EREZ I — AT RERE, — HVABEARYE TFEU 28 258 25Xt 22 3L RN i)
e, WRZIESE. SR, EIRXIFAR AL IR, " R U PR AE 1)
fRE . RTXT AR R™ B ARG, 20 Stadt Halle”, 2 37 B,
BT S RBCHER, & 7R AICRIGENN . 25 "0k 2 — Mg,
HIFERXFENL T, WAL IEG TR XS5 X2IBOERRP LT E. "%
Fa e icH T aFOLBRM, R ORI, HBCH BRI AN AT GEE 2145
T MEBA, ARG R R KIS FRFESE 2.

IRBERE SER LR, &b & FR SRR T8 B S 23 A #br,
A S Z RV 55 B A, S ARIER. #EIA0N,
e 20— R BRI BT AT 8 A, RIRE R A LS5 1k W A3k
RIS B & [, 38 SOk A & A2 — AN 58 AOERE

SR, SRR R SAAT A2 RR B A 2 rp £ B R B R X2 1l B, RIS, 2%
JEJE R IR RS 2007/66 HIH X LR ARG . - 2 2 (D) T (2),
R TCRE [FI ) B B [ SR E - AR, B IR R RS, B K%
A LU T & 17 5%, B e n] DURR ) 75 BT I et 55 1 L, 5
13 BUR MR, JCRASR 7S 1 A TR R 08 5 ABURIAN SC55 Bz A5 1k
SR il AT 7

il 53 | A DR e S A S T 45 R (0 LA B A (R R R, s H
MRSy A ukoE, RS EYU AT RO HEE 2 (D (D KBRS, BiFE
BRARERE T 5 2 (D) (D) 25N A& RTER 55 . Biria 2 r 2e (1)
BORTE /D, B SER T 2 RE IR TE R BB AER € 16 O T SN m] e 1l

FER IR IR 22N, GRS AT DO % ] R 8 G o I8 280 TR A |
Hio 2d (@) JERARE, BRI E RO E BERIRER TG RER. HEFRTs
WA FCVFARAERR B 7 28 B Seil s, iR BuHia 458 3a Ml & A
N, AR T AR EER, 2d(D)FFAER . HA—FELE, EEMA

issued under Article 228 EC

% It can be added that it would also lead to an undesirable legal situation as it would not take into

account the need for basic legal certainty with regard to contracts concluded on the basis of the EC public
rocurement rules.

1 Case C-26/03 Stadt Halle and RPL Recyclingpark Lochau v Arbeitsgemeinschaft Thermische Restabfall- und

Energieverwertungsanlage TREA Leuna [2005] ECR I-1

% gees. Treumer, “The Discretionary Powers of Contracting Entities — Towards a Flexible Approach in the

Recent Case Law of the Court of Justice?” (2006) 15 P.P.L.R. 71 at p. 81.

3 Compare with L.Hummelshgj and H.Bang Schmidt, “"EU-udbud: Retsvirkningen af at undlade udbud”

(EC public procurement: The legal effect of lack of tenders) (2006) Ugeskrift for Retsvaesen B 80. These

authors also pointed out the lacuna but argued in favour of legislative action on the issue in Denmark and

not that there was a Treaty based obligation to terminate contracts concluded in breach of the EC public

procurement rules.
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A DRI, S FRIARERHIA

RIMAE X, RFECRIT-fER, e 3 5% a KIUERRER, fFv—4
B[R] SEAA 75 PRAUE AR Z R0 BRI BT e A& A o AT, BUE AR — L8 E, &
X PRI I AZ LS 1), 2 RIS O G RE B BLZANE — bR i
WA, BB AR 3 2% a MURE AATEAIITE O N A 52 151

8.2.4 BRA T E] B 1

B AN TR R, 2 22 SR U — PGk B o S H DL R, SLVEM
SE RSB BCHRE A (I BR ), LA SAR AT ANRE S AR S I 18] BR £l (¥ ) AR 2 A
2o JX LGN R PR KRS RS B 1R AR RIZET T AT & TR RE 1) 5 R 5 1
HMas o

R 2R R 7R TR R I SR 8 24 | A I e el [ 7 3 22 FR i 2
2 20 HAT, JBRFGEBIFAIE OB Mi%iE LRIl 1eoh, HEIRIREIRes
54 7%, FI 20 RIATBUL N ] BRA .

Wi B3 IV 22 1 o3 BRI AEARATT BVE R ) B2 o I N B A i) TR PR 1] D8 8 LA T o
TEVEBE I A2 22 T X 3 A% (4 s ) B ] 7 5 v 1k A AR o B o e Hp — AN A1) 2
Universale Bau”. AR NFUE, 14 K EREITEE RFBRERN, JCHEZR
ek 1 At B K B3 bR AR HI AR 5 2 10 HIE RSRAF  I IPIHL 2 o v B B e ROt 1
AARERH LB B IR AL G U I TR) PR 12 S E 0 . VAR 788, AR
F14) B e S ) 2 5 BT o B S5 K B ) S92 AR RBF FE 2 2007/66 H e 1 B /MPI I
(IR o MREEEE 2 2% ¢ 3K, — M o & N IR BRI A R e =, &
bR 10 REGE 15 K.

AT LLE, IX B R A R I T R 0t 25 ] AR Pebm A2 AR ™ I ) o AATIAEAR SCA 2
A E R AT A BR . CAFERIEIE R BRI, SR NG H T AN R
VORI P REAFAE TR . SRR, B N P 55 B e 2 1 X
U, 1 FLICR PR 20 T B I I AR 2 R . AR R IRUR A S
BB N, 5 & R ALK o1 [ [ YRGS, T IR 2% o & [R5 Ak 0 A
3 ] L\ R AR T I PR S DA AR A S PR R 2

3 It is presupposed in Article 53 that a complaint shall, in the first instance, be submitted to the head of
the procuring entity, unless the contract has already entered into force.
% Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering [2002] ECR 1-11617
% See S. Treumer, “Discretionary Powers of Contracting Entities-Towards a Flexible Approach in the
Recent Case Law of the Court of Justice?” (2006) 15 P.P.L.R. 71 (p. 80)
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B9 E: HLSMIABHBOR: ETRREAICRWERRBIBT R

9.1 ik

AR EORE R REAT 2 IR H S5, AL RS 58 & SR
M B 5575 8 AL 2, B AR BORYE N 3. X RSN R, H R
FOTHMIRE, EER . PR, SmBEEAT SO7mAREAL, AR S EOR
J7 ARSI . 2T SEBR AR, AR B thVF ARG 1 “ okt R CORT
WEGRED HPffR, B8, EABRHARTS, T BT RECK .

ORI R T A LIRSS G015 2 D T L AR P 24 7 2 5 RO AR
LR, TR R G RO A ) . AT AR A T FE
FAl, MR TR TS GO W, IR B e TR
2 TR AR A I NSO DH, LRI, TR FIFKAE. R
SOKPHAE R, FEHE S0, RPMCH — 02 BRI, (LRRICE, LRl
RESAIEREE, BTFRAT KIS, 75 L4 R 7 K AR WA KA
R BT, RSN, PIINT 5 ER AR 31 %%
FdE, WE R 8 4 (O T, TR RIWSHEERE <1
SERAFAT L. ], T EMORE, G, 55500 R 5 R G 4
BERO B, TAESRS AR, SR ARBEIIA R M), Ao
FHARILAT o, (B, RS M ORI 02k, BRH B LR A,
SRR IR . [ (M E B AR K (111> 138
D .

AR W IR B oA i — i dle i, RIPR M “Sdeh 7 ° CAF v E mdil
Z R AR B SR E SR S AR, SO RAE SR AR TAR.
S ik AL MR R BOR HbsiG B ARG THIbsU S, fRH, fFEIZHY
KR T ER AR BER AT H N, AARKERE, GARKME, X EE
S, e A HERIBR R 1 20, RN E M S ARG E
REBEFBCRE A ARG . XA E T, SO S S BOR P2 A R HO ORI,
B S AL ANELAA BN 5 2 3R AR . °

BRI R (CJEU) e T A B LA AN, SFSARFEEES
MR B E 2 R AOARE. £ 5 — 5, CJEU f— AN, BAREH
2 R AT BEAESR T R & Rl S 8 A RIARE PP o 25 18 5 A B R4 A SR A A v, (B T
T BT NBE BRI, %R S RIBORPREA R AT RERN, £

!se e.g. Chapter 1.4.7.

2 See above Chapter 1.8.1. about the Model Law on Procurement of Goods, Construction and Services adopted by UNCITRAL
(the United Nations Commission on International Trade Law).

Mario Monti: A new strategy for the Single Market at the Service of Europe™s Economy and Society, Report to the President of
the European Commission JoséManuel Barroso by Mario Monti, 9 May 2010.

4 Monti Report at 78.

5 Monti Report at 76.

® Loc.cit

" Joined Cases C-20/01 and C-28/01, Commission v Germany, [2003] ECR 1-3609.
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RE, S8R RIRE AR T EIS NN R ARXFEOL R, BT,
B, TR E A BB AR, AR AR T & Rl 4 —
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SEAE W, 2RI EPONFS A, SR TR WA BEFOA N R B S
Ko oAb, R BUMBRA R, K IR EE B 1) 3s Jnns P45 sl A JAg e UG
=, LTI HERE EIL S BUR AU T AR 2, WL B B AE,
HFBOR EREE, MKl “ERIE T [ ] (b) T EoREGE
EARBER MR, B 53 HABTERON B PRI AR B AL, AR 55 &5 R R AR 745
LIRSS IR B, SR )R A LB R AR, AFRAT A SRR T A
HRSER” e RD, EEREBAME, 5% 92/50 K28 115 (3) (b)
FERXAE LT S B

9.2 FEFTRRRERIGEIL T KA MIAEBR

DRI, A7 28 R i, A 2 AR BT BUR n] BEAE A SRR P A MR 58,
AN SR b ERE e b, BRI, IRy, BB AR BT, %
TREFP BT G FIRIRE T o WO BE AR B TR, 220 — B a3 1R KA
AR, BENE AL I AL ] AL

TERARFN BT B, BREAZS 2004/18 S8 MIF S MEE (29) BrigR| 1 RIGsL
PRER SRR RE A R B AR FUAE B PR R T Bk . fEIXAPE LT, mTBABH R
SebRiE, nE—dEw e A, A/ 8 S EUIR S B AR IR R . 5
2004/18 FHEA ARG “FARMKE” E5 23 KB FRT “HARMEAEF L
PERIETTEE “Hd, 5B, “ HEA R R RS ML S 2, DAME
2 R BN N N TE P FRAE 7. S =BUR . “AE R E E K oRH 5
ARBMEELL T, REEMGIFEAREEIRE, BRN Y e e —ESRE
AREFEE L. T (b)) BEETEVEREBINRER R T B  J5 & v B FE SRR E
[...]. fE¥BA5E 23 456 6 B, “AFYMRRIES 3 (b) Mt RIMBE ke
FURGE A ARAE, TTLLEH BRI b, B, WRFTEE, WIEREEE E K
Al bRAE, Flanl. .. 17,

FELLFEHTBL 55 2004/18 51545 48 26 (2) (f) WRLE, KT HESHH
NS 5HEFAIRE, Fnld e TE R IEFARE, R “ SR/ B kAL
HRES)”, BI” 28 HHIBORBEIRIESE, MRYE TR, Btk ss i H ag ik
Jit, e, EEVE, R4 T A A TAINE: ) T AR TREERMA
RS ER, ATEGENRYIT, RUNSEEE AN, i BEERT S
IR A TEH].” Bt 20, 2 50 20k “HECEEE” KT, WREGFRZE
FORMAL SR A PR P RUEWNZ A TSR AT 1R 58 BB B bR ifE, ik
SESARGE G BRI LRI R 12 (BMAS) B 51% 28 01 2 A AR AT A I RK
5 B R Bt o AT R B A A A RS 57 At ) ) 55 XA S o AT T B 7 ZE At
IS P B FAR [R] 55 A B BT . JRil, TR MR, $RAE TR T I B
CAT I 8 2 AP B EUR

8 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public service
contracts, 0J 1992 L 209/1, Article 11(3)(b).
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R THIBL 5 2004/18 SR 53 26Kk T “E R ThrdE” WHh—1 ik
HHEERR R 1. A RFLEARST ik, A ASE B SR, R
BORAE, AR 2R AFRERZIE T A IS R TR, M &l

(a) HERR TR G RIET RKREFMRAN, T2 5ALE AR
PRAEFSAFAETEE, Blin, i, kg, HRKF, ZARFIDEERHE, FRERHE,
BATHAS, BARRGE, &RIRSAEORTED), 225t H AN AE 6 1 PR e THARR,
%

(b) BARM AT

AL 2 B <L VREE | (o), & RISCHR R A7E A I Aok 3 15
SIS, R PR, 764 FAUR P RN, BT (LT
e AR T e i K28 A4 A

e A IS iius oN=A P37 IR

R R E 5 AR AR RN RUE M ZE AT . X, AF M7,
FATATLLIR 2 2002 42 B WA ERIGVE S 34 (4 (a) “fad, P AIELER
BebrA7, BIORMSEAR NI AR S BEAT VP AN LU, iR CpRsg, LU E )
Frchr, WABL (b) BIRE, » FLMEHUE bR, BN AbrgE. [, ]
(b) BRI HIFAR RN :

) BRI R AR, EAURGEATE (D) &M AR E R
o (i) QR SEAR CAEFR AR SO X FERLE , B IHEAR SO A S AR AN E R A s
PRAER 128 T KRR M RT AT, B RAL R, AE VP FE P B I AT HE A HI B
KL

VBN CJEU HIBEMI B R, “axt” 8“7 IR Wl fEBATH BRI -

9.3 WREEVEREHIAIBIE

B MIXA ] /A J LA A e i ok 7 2 Ja, BRERVERT HIBIVER BE 150 B A ¢ “ 1
a7 SR . E 58— 5T, CJEU FIFIBIEAEIR KRR B3R T 2004 4ERIH5 4 4561
XU, MR ER LTI eI — 6. R —RE, 7TRAs, RO R E
H e AN T AR SR R B K B LRI SR )2 A A — R

B E U, 2362 AR ARG 6, JCHREE R FARiE BRI,
XA A TR 2 )R 5 2 L AR BT RelE, SRR B A U, R
REERMES SR A B, WA T IEER 4B A SZIREI Bt
ISR Y, AT 28 2 Bk B B AR JF I

AR R — B2 N 1988 F 4RI Beent jes FIfl. Horf CJEU &
i PR, VAR EOR A EAR 8 28 78 A ORI il 2 1 LA 1) il T2 i) il
R KT AR T ARG R AR R ZF I .

CJEU X [ Sk BE i I 2 e dh 2, (1) BRI TAEZLG bR 2 i e SRR
R A R T HORBE A ANR R RObR i . XA bR ol [ 5 E, A
M98 H R T [ T I8 AN B & R SCPF AR oRE s (i i« B ] B2 AR 7,

o Case C-31/87 Gebroeders Beentjes BV v State of the Netherlands [1988] ECR 4635.
19 paragraph 37.
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YRR I ZOLERUE 11K, Wt 5ia4 A, REERB &M RER
TR 1 H HEEAR 212 AR HE T AR A5 WL B R R € e e F i 5
MIechr . B8 WIRL TG, BRI S35 T & R A R B AR b iR % 7 &
(A ME— (R bm v, T A 2% B8 22 Al b oK o AR & Rl 9% 20 B L 2 BRI 345 IO b
No AT B SR EEFRIAAE & [R] 138 o AR PR IR X 2 bn s (i) QRSB X RRET
FLA RS b [ A LA m TR A BEbR N RS PERZI, 5% T JR AR I ol N B3 i
TR ST — AN EAR IR DA 5 B & P

KUk,  Beentjes MIFIRABMIREE, EIFH, R THHET, HEmadr
H S OFE AR AT AR 2D 2 5 & . (A2, AR GEAR B AT 5
R BIAE N HIT R Lo, ARMER T 26 AR AN R 2 FER W Rp 82 (4 S ff « SR, CTEU
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ERAP T —MAER “GE7 RWKREFGFZ 2000" 4 I 46 1)
Nord-pas-de—Calais ¥, X BRKEVERBEZE R —DNF0F, BIABEIFIE— AN
FEEPET .. FRNESEATEFH N TEERNERET, X5HE -
PR TRERRA K. BT 2 1E0E, fERBER T T 4& BT TH
FAE. R, BRESWNEFETZIES

CJEU HeHaH, XMFAH, ZRSFEREECATEERE T ZiiEem
030 2550 1 K, AUUAE R FhadE, BNzAT NiE R TE—EEFRA SRR
NI TR, TEIZIE4 R 30 2455 1 3k, A MR T & R TArE T U
SRR, B U TR T R AL AR, K H RYE S [F 1S5 Fibs
#E, Lhlniids. e, EERA, FIEMEARNES. 22 CJEU i, B
SRUNIL, $54 HIS I H%AE HAVE [F) 24 Jeyia AR AR 3 T BObrdE, B 5 ot
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L, (HEBTSESME KRR —8, THEASRER. BENET
PR, S I A ZIAE A [ A RN R, IXFEA R T BENS T 2 AP . #2381
T2 M4, Beentjes HBI S A& FBIPATHENA R, AT EFB—A R
#fE, CJEU AMXAEIT W EE Beent jes HIF, K HAS M NBER S0 B AL %%
HORAN A, CAPAE NSO BRI — MR, IR T 3% & F AR . 15
DUE G, 02 RRSHERRE S R A S PR R Iz Thrik. BRSEAH
5 Rk iz B AH I b -5 RR B VAR L A S A — 2, JCHGEFEEA R, B¢
HRA BB TAMER A . EIREAEN T, 2R HIT Rl B L 8
4,

T—AEH, M 2002°FEFF 451 Concordia Buses FI, S&—ANEEpR K%
Bl v, @Al &R~ TRFR I B EME . 2 BB AT BUA B R AE ) @S T
CJEU, J%F/K. BBV, AT HLAE30 1 Se R IWFE 14, R4 R4 & TH

Ycase C-225/98, Commission v France (“Nord-pas-de-Calais) [2000] ECR 1-7445

12 Here referring to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635, paragraph 29.

% Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses”) [2002] ECR
1-7213.

14 Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures of entities operating in the water,
energy, transport and telecommunications sectors, OJ 1993 L 199/ 84.
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B TFRERF. X5 86T 25 2% Concordia Bus Mk /R ¢ & 11 M
HKL-Bussiliikenne [0, #f/RFEIETHIRINARS 2 &5 TR TH /R E 32
HKL-Bussiliikenne HITTEUA S RGHIEE KL & 7]

HEFEMRERTRE RS OEREXNBANF/REETHAZIEH RS 5]
bR, EXMEOLT, 55— 2B ARYE 1998 SERKZR AT RIRS R R UGB 1E
RIEBAR A, GRBESER THRESFRB RN X T =MirE: %
EMEENKS, AHREENTE, BIEEMNREMABEIRE ). EWfEH
1, B2, TEAMKESR, RESFR SIS ESR] 86 47, HABKIR AL
SREEIS ULIEATHE R B B SRR S ISR R BE R 2 A
A E R L 86. H, A L HRMAEMI &, Wi —EmsmindtE, BbsAn]
PAEE 2 i 2t 10 4. TR, 4% 720 B & A S A S UK T 4 ¢/kWh
(+2.5 H/%) 8iE/NTF 2 g/kWh (+3.5 S/%), VARAMEMES A EIS T 77 dB
(+1 f/%). &5, BEREEENREMAREIE, WnmsrrsE, mT%
P& FE B B B AR AE IR 00 B 4% T & 1A

CJEU Rt — s, HIE4 92/50 () 36 2655 1 3K (a) 124t/ IXFEAIARHE,
HIE R RS T R T E R, 2 T T RAEZF AR, SiEsME
PR & FA RRIARE, LLnpieE, SoRbrME, SEEEbrE el DRt SoRERN,
5 Ak 55 B 2 E Y, 32 %0 91 8] B0 5 4 U1 TR) BB A% . 3R eI T HE
R LLRAEMMIEOL T, A RIS T DORYE S 36 2558 13K (a), HEEiE.
AR, Ho, AR RRIER, THEBHRE “240M 17, X4
PRAETT DA AR T 80E i 9 i R BRI B brdE. 28—, 28 36 556 1
A (a) AREPIRRERE A 24 fRis I RERIE ] i R BRI 3 132 T bt L6 AL
A AR TR ARG, ATRER B N IO B AR A 2
o XAEHE HAIIMFRSCRE, EERRTHRAR N EAREFAL. BRIbZAh,
CJEU it [ B A A o 2 T b IR A L& [ 3 TREFP /2 N 1 b SR A A 35 B
R BN REAG ", AR5 A HAEATAIGE.

CJEU JFia#R M — AN s, IS 36 (1) (—) R4 HE sl L +F 02 L
T BT 2y R e] DIRE & (R A o rTE R R AR W 225 e AR AR A OGHY ,
s, BARKT, #HEMINEERE R, BARBIAMEFE, &FbaEn &5 RS,
AZBE H I, AZBUIBR R T, B RS N . SRR ARSE, O TR E S S DA RAE
Ha M TITA AT 55 36 26 (1) 3R () W, FHEREZERFMFNHRE,
AR, 5., FOVRBIE, MiZakmfise, Reolekik, Kafor Funff
R AREL, AR OARHER T A E IR T ANt A M RIS AR P VER
brdE. =, B 36 (1) () ANEERUFRNRRAE 1T A == P i R b,
AR RE 25 22 57 B AT R bl PR A& — AR R 22 B VR o & A BEARHE RS ) BRI R
AT RE XM A B RAERE, — DB ME. X—diiethiGa) 1
e, HA RS 17— MER A SRR b s e, BRAh, CIEU 55 [l
f’elE, Eogiloy, MRRIEEE R AIE R TP KA S ERRERS,
HR S5 AT K B HRSE B 2 LT .

RFH T CIEU AR T —Meiu4iie, MMM, IRILRSEZI5E 130 % v

15 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public service
contracts, OJ 1992 L 209/1.
18 Referring here to, i.a. Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 32.
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TEE 2 o — BRI 58 = AN F RO R, B Ry e s P 2 B BB IE, M
SE IR 1) B SR 0 20N B4 S BUR AE S0 2 CRAh e . B 015 H )
&, TR R LA AR, 92/50 8455 36 448 1 3k (&) AR AR
Y R iE F AL R R &R I RRAE

CJEU #hse#ft, 2RI, XIFAEREAEMZMIE T IbrAE, #HREW B SR
JiE RS . R 92/50 #8245 36 (1) (a) 475 A 2Rk 4% TR FEAL,
I HL SR PR T AR AE At o (EE ] e R ER R L GRS OB HEAR O . Hh T 50hs
N ERYE SRR LR, KT s ERGE e, iTA Ctha 551
MR R AR CIEU 4825 H, B, NI REm AL A sy, &R
STAR N IEAL, IRAE5 B R R VE AN E PRI dRE o %€ » T H., CJEU
W, AR, HRERIIR FARME SRS 92/50 75 36 265 1 3K (a) AMFH,
AR R RIS TARME R B IR AR . $858, MZsRiAn e, JuE s A e bl
KB RIZE 92/50 5 MUE MR P — 2, JeHR A G . RiE, R
ZARR M 36 25 2 A, XA & R AR BCE Bbnd R T iE X, R iEiE
TEE A RETE AT A AE ANV o 5 A BB v 0 2008 S Ak e Y0 AR A S
JUH 2R LV (AR AR JE AT B P S A 55 1 i

MIXAGER R BE UL, WIERIT L) S/ IGER T G R4 o R L Gr IS I Bhn
I, MRYE 92/50 $5-458 36 262 1 3K (a), W LAHEIAE R HIbRAE, BIAEHR
B B, AR —NBCE IR Bt RS RS s Hebnil 75 o
TEE SRS, M0 A AU ST A R A SR, AR SR .

REFAREZRE, CIBU f5H, B, A RARHER RS 2
SRS KT, AEVEEE P b, AT B & A8 I i i 55 & [F)
BT EBED 25, RSN BRI T AR EE LR 2 1 % I AR 58 22
R, ARMMFITAZHR - DAZRGIFERE H. B, EEREPRbRHEE
IR ST RIE I AR 2 T SR oK. fJa, BRI br i 7538
SPARSCL I, AR 5 = e U 2 R A A A

Rk, 78 EdRFra o, XA mERERE, 92/50 1845 36 (1) (a) =&
YENE IR, NAEA LA R BIRHUE TSR N T A RS, T4 24 RkE
BT R AETMAME R R ER, 7ReTH L EASHAE, EE I
KB R [ A HR R 7K, (A1 5 A R 8 e, AT AL
SEARTCIRFIERE M EH o 726 RS br A S E B, HEsE g 3L FE A
TEREI A BRI, R0 2 R A S )

CJEU SRJRHE IS = AN, JREgr B, MARR L3, & 75X A S
WHERR 725 BRI, e E 2L, T & RSk B Sz A =l 2 aehs
PR R X R0 D BER N — . CJEU SNtd i, A 5T AR HE 4
A0 BP0 AR SR L R 92 e R R U AT e 4+, el PmE
HIRZ o FITE RN T A DRIZFE I S8 & 20 DAL, 35 3 bt 20008 <7 AN AL U,
EI T AR LN B AR HEIRSS B B RS (EAESERRIG LT, BRI IT 2 AR
AN — > LA E 22 57 AT R Behn 26 P2 — AT AR il Herpid AT 4l i

17 With reference i.a. to Beentjes, paragraph 26.
18 Paragraph 64.
19 paragraph 69.
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bt Asgdelk A &, WK T SO EER A R AR AEDLR, T AR AR
JE, FEAHRER S RE ORI BRI bRAE, 0 R 1 R L, AR & TF 24 R
frrigtm b 2 D Edlh P —A4S, BEE IR AL SRS AR A LR

1% B AR B i fE — AN R M 20037 AE R RS HEL 2 A F] R Wienstrom F
CJEU 7EIX—Hlphrh it — DG E — DR A . 1T 2024 Ja A B R LA E
TR — AN N A R T E, HAekEs AR AT Wienstrom
BIRAFRAZ T —Hthr. HAR@E RS “R A" A~ lE: “&E
ST BIBbR % LN bt RIEA FSCE, RS KT & R, 7 & R 24 2
K, PR AT DL B S 4 CATS D33 BRA K, 2 11 B R B2 T AT T/ (kWho) o
b R R DA 2B AR U SR A T AR REVRAE PRI L T, (HER IR, AT DL R ATS 3t
A% AR H o BRI, RS 7 VA i SR PR A UE B L s kIR . 1T 20 R A L
LibAFE, FFAE BT & USSP B &S . fEA RS, AR R
BILTHAREIN, A BN 5 RE 0L RIS 02 A8 1) B 2 o] FR AR Re VR AR P2 10,
{EERLST 2 SR AT SR AT LA i@ WA 5ebs N AT DLREAE 2 /DI 22,5 GWh, BRI
WAEFEH P EAL TN 22.5 GWh £ 4. b4, E BT, AR TAS AL S AR A
TEIL e AR/ AR AR R PR, Fobr g A2 7= sl S/ B A 7= s S, A L3t
A/ BB N 25 B 2T BB R /D 22. 5 42T B AT P AR BV H T FRAE A
PR IR . %8R TARE NG T U, B 55% b E, AT A RRR
FAERIREE N B %ML E. WS EE R TR ERZ, “RARENE,
B M AT T 2E fE U 45 4F AR P 22.5GWh MU A RN B o g R 7. B Hh
Bundesvergabeamt [a] CJEU $&H 1" 5 S & IAN R 1 .

CJEU IEFIFUGHA T8, IR M s/ ke e IRIk , HI 93/36 $5458 26 5%
B “B BB BAR” . “Bundesvergabeamt FAJ1E N—ANJi I fr] & jr] 3
[FIARVEREL 5 SOV T 20249 /B IRk, JESR A RE A B E Bl e %s,
AR, XTI CIEU 48, 2% AL X% Sk 7
i, AR ANEOL T A A 24 5 0] DAFE VAl s 2 28 BE AR 35 BP0 bR 3 I 28 S8 AR S A o
TEI CJEU $23 1 Concordia Buses™WIH], fEiZAM H O X Pl s, BJ
B R SR POE BT & R4 s B AR A bR AR, T LB RS R . 1IXNME
R FL A R R Wienstrom A5 R 22 w6 B R 52 (vl @ F 58— 35 3 v DA Rl 2, i B
AN HRIE I L [FARS VL FEAHERR 1T 2924 R4 o, fE &5 A FIbR oF e Y o
HI LR, R AT AR P2 ) FE T L RER B AT AR BRI, (HIZARIE R R R B S R
eI, A RBA T T ROIASZIREI B, 75 EA RSO 6 R %
IR, JF 7 EE ST AR PrE BE A E N, JEH R AR R .

CJEU 541, MRIFFIGIE, ©RVFE RS RAERSE R A LTI Bbr i
BT b, XAARMER B B2 TR R R A TS B Bhs, EIFAR T & [RS8
R FE RS DBAR NI, —AARSZERGAIEFER B e KRR AT
A R ENE A R UM AN AR I . e BT S VR R EOR, & R SR AU

20 Case C-448/01, EVN AG and Wienstrom GmbH v Austria (“EVN”) [2003] ECR 1-14527.

2L Case C-448/01, EVN AG and Wienstrom GmbH v Austria (“EVN”) [2003] ECR 1-14527

2 Paragraph 34

28 The CJEU here referred to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635, paragraphs 19
and 26; Case C-19/00 SIAC Construction [2001] ECR 1-7725, paragraphs 36 and 37; and Case C-513/99, Concordia Bus Finland
Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses™) [2002] ECR 1-7213, paragraphs 59 and 61.

ZHere referring to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635, paragraphs 29 and 31,
and Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses™) [2002]
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WA R TARE Ea2 B R, EJUEixbrER EEE R |, XA ERE
BERI I FARUEA DN EEARPPAL SRR e L 2 BRI (1 5hx o

ETHEARZTETIRUE, CIEU Foni\ oy, wlHAERIRII AR, Xk
HEGRRA IR, BOYEA BT R, s RIS 16 2R3
AR 32 Ao R BT A 01 ] A T i . HRERIXAN A, (Rl BT
TR I TAREIG K I B ARV EEAE, o 45% B LL B IR T AR HER B
H AT ARG, DA il A AR HE A B AR TR, R e AT R8s

PR I FARUE, WA ANRE & 2R, IR SRV SR PR i 585 R
CJEU o, NAFEHAIAE, AR TG R PR R S 1 Bhn 7 5 A 18 (1 R
W XERE, B, SR E LA AL, MhA1EE]E B SRS A
PRI, XEEERBE A [R 2 JRVE AL . S EARMGE, XS, SRR IEAE VAN, Bk
WZRR P b N3 FH 2 AN G — it o 55 =, P8 X A7 1 S D 355 7D s A 2
55, DMERAEEREET 10 BRI o X5 A0 R B 35hs 1 2 U2 B 1
PG I T [ 24 R Bobr NSRS 15 BAESS FIEAESE, REA RBOtiE 2 &
PRAZ I BIR REWS i AL 1% T AR e BRI, ARIIE, & R 2Rl E — MR T hniE,
e BRI, I AR HERRIE S ARSI A5 B, EAR AT REIR 35155
XHAFIR I, R IZAE (8 — AR vEAS BE i DRSPS A e (B W A . — AT &
FER ) SRR AN SR A RGAIE B B J2 B2 T A o4 DAL 78 28 3R I 2 i
I B PRI A R S DU R o

BT RIRERNRER, 8B, SRR & XS T2
FREAEM P JEN,  DMELERT b P o P A bls . SR A,
IR TR e 20 20 L (R SO B B R R 2 2R 14, X B A7 1) & 22
BOBEREI SRS N — B S5, R IE AT iR . [k, sk, 123
T bR & R 2 RS 1 LA SE $obn N b ZUCE AT ) 5 v BH A ] P A RE DR R
HL R B, AN R R e 3 ST S A R Y R LU o 7 s A b N AR AE B 28 2
AR BERITEARAERA DI IV, B 0o 25 DA TR 5 300 HE AR

EBGEN Ty, B FARMEDA S B W] F A BRI B I SRV AR A OG, £
Bbr NI, ATREAREBOA N S & RM EEAM K. CJEU R8240 58, R4
BT bR, EBORE IS T R U AR R A R AR, K2R T
RGN RANBREARN, BIPIAIRKR A 5 180 BRI RE 7, FLHAR
Bbs N R E RN LT BE 77 o I Pm AT T AR 728 57 3 BORHAR 96 A2 45 7] A
B NHIAS 2 15 R o TR X R A bR I 22 TR a 13 I BR 11K 20 452 T it
SE 3% T > AN & [R] IR PP B <3 SR BT 8T 3 5 4 1) s BISK 2 o

CJEU sRJmhseist, BISEE X AN Fn v I 5 i OR I NP 75 B ) — AN IR,
AR A, RN L, PERAIARRE, FORGRE SR 2 BRI M BhR (3% T A v
bR N SRR )k I 8 AR 17 A 2 R 10 F D B BE D T A R VA IR T
o AL, RE B EORE NIRRT RE 5 D9 A8 L8 Ko 1 B A mT R 2R e TR
AR DTy, BENE IR KR, A Shs NS T i R, X
Pk gs e 7 AR i RAT S W H AR R SO0 T A4 85 18 . XA 61 i
BT e S R AR T AR R R A — B0

ECR 1-7213, paragraphs 62 and 63.
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FERTA LR 1E 0L, 4 BHIH] Bundesvergabeamt fH@HI% R ERE, KT
ORI R L 1) ST T AN HEBR AT & 7] 224 J= PP A fe FL 22 5 R 35 i N e 0 & R
et hrifE, BERM AT A REIR A I BEN R o 45 % L, FHL b, X
IR HEIFA—EA BTSSR T U5 T TR AAE SR K H b

T3 AZIEGIEAHER AR S R, SEVFERAR A BAESE M 5 B
RIbiE o B 24 R EhR A bR AT T RENS SR04 2 /D n] AR EJR A K P45 ANHA SE
HH B, RAESs NS Mm@ R e, AT U R
IR B4 R WA P BT 1

9.4 4it

B BRI AR 4Rt “al RN BURIMR R, IR 5 HEfR, 1XFh “4 0 “J7
H B T EEALRIBK TR IEMCZE BN, A EERT 5 EER R SR
JEVE M 1994 LISk — B A 752 “ B A “ A HORIBUR . MfERKEE, “ate”
(2% FE L ARFI BN 7 B H W AEiE . IR IRE AR, Kk, . BRI —
L, WRNZE RS MEONE B —— 2 R EP REE NS 5%, AT EFK T
VERIAE S S HO SR 2 F Frrpr, DA RN T 5038 AT AL 2B 2 I 26 1 H b — i
FEIXAAEE T, AHCRIE N2 — AN EER K.
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%10 & EERR P REAIERE

10.1 5|8

e —FATR, [RONTE K2 AE A R 5 T /S sh i (i IR K —3
5y, R IZMIBACE T ERE SRR Z LS. R, BATES —Zhdfg
BT, ETFZMIER, ACRIEES LT HEBRE N 1. BABEE— 2K
FHVYER e 2

“id 2 20 FEA QIR 1 B AR L R TRL A —— H L B X
AR PR BT ——T 1T $h 2 SR A [ bR 5 5 —— Bt i, b
R ERE R+ A0 EE 7 it AT R 55 SR B L 2 it N AR [ 5K (0 2 FER I T i o 1K 2
KB S [ SR U i e A B HE AR [ AR 7 L= 7

PATHE B AR Z A F 7 iR AL D L BRI SO Al 4 20 R g T
PIRIETT58 52 5 TP I 1K B rp BATTREBEIR BLAE RIX 52 5 I ORI T 73 (1) 4
Lol i, AT B X AN 1 1 A SR B AT g AR PR IE S — Sl
fEREL I [ [ B 5 iR Rtk EA T2 BT 5, Kl &l
VR SR A A ] (4 L 7 5 A RECBURF (158 5 BE N 5

PA TR 18 S5 B AE A BRAL A B3 I 11 57 51 5 H LU IR I RIAB L, Z )5
7 J8— L X 0] (R AR, AR A T A AE 5 R R L SR IEAMT I T ) T
Y8, JFHMREE 53 S 5 T A R AR S

10.2 R [t HASHER T B
10.2.1 ZiAH At A5 K EC

HF A (WTO) & AR ERE PR —— B AR N 21U 5 i R —
—EMH b2 E R 5 B B a0 2 S A SR 5 R 258 ANHLHE 1 7
Wo XL BONE PR 5 52 AEEVERN, AT H br 2 45 R BR )48 K 2 Bow
VA Sy EEg, Uedt S 5 B ST AN AR 55 OS24

REAMA 5 S E (GATT) UL TR T H/YH 5 R FIEhE. %

1See chapter 1, section 1.
2 For an analysis of procurement provisions in an extensive number of agreements notified to the WTO
see R. D. Anderson, A.C. Miller, K. Osei-Lah, J. Pardo De Leon and P. Pelletier, "Government Procurement
Provisions in Regional Trade Agreements: a Stepping Stone to GPA Accession?”, chapter 20 in S.
Arrowsmith and R. D. Anderson (eds.), The WTO Regime on Government Procurement: Challenge and
Reform (forthcoming CUP).
% See generally S. Arrowsmith, Government Procurement in the WTO (London: Kluwer Law International
2003); Cameron May, Business Opportunities and the GPA: a handbook for EU Companies (London:
Cameron May 1998); S. Evenett and B. Hoekman (eds.), The WTO and Government Procurement
(Northampton: Edward Elgar, 2006) (a collection of previously published papers, many of which are listed
separately below); B. Hoekman and P. Mavroidis (eds.), Law and Policy in Public Purchasing: the WTO
Agreement on Government Procurement (Ann Arbor: University of Michigan Press 1997); A. Reich,
International Public Procurement Law (1999) (The Hague: Kluwer Law International 1999); Arrowsmith
and Anderson (ed.), above.
4 On the current position see generally S. Arrowsmith, Government Procurement in the WTO (London:
Kluwer Law International 2003), ch. 3; M. Dischendorfer, “"The Existence and Development of Multilateral
Rules on Government Procurement under the Framework of the WTO” (2000) 9 Public Procurement Law
Review 1; S. Evenett and B. Hoekman, “"Government Procurement of Services and Multilateral
Disciplines”, ch.6 in P. Sauvé and R. Stern (eds.), GATS 2000: New Directions in Services Trade
Liberalization (Washington: Brookings Institution Press 2000).

136



MR = ARG HH S,  Asialink A3RMETH, 2010

wuﬂmTEEﬂW ﬁwm%ﬁ%ﬂm S AR R I 5 A L2 iR
5y B E(GATS), MRS IRME S KA B ES TRV MR I E B HE LS
”W%MEW XA Pl 52 #R L HE -

a) fi A E (MFN) 355 —— 2R % E A7 I 5L AL 2 03 A 7 s iR 55 BAK
NE AN T AR FE 5K

b) ] B AR 355 ——ZER A [  Arp T B L A R B3 IR A7 s A 55 DA K
DA T A

C) W LR —— B R A [ AT EATxS 52 5 ) — Mt ot 90 an SZE AT B
FUI o

SR, ARG FEAR EATE S 2 (GATT) Rk 55 52 &) B % (GATS) T
(1) T 52 ZH 250 TR A AR 25 14 22 320 52 2 ) R Y el A o O SR P e 2 — 2% 1 IR A il
ARG e T ARG . PRI, AT A A B 2 E (MEN) 5%
WAEH T AR, REHEST F e A eE s ﬁiﬁTﬁﬁumm%e*
ﬂM@ﬂﬁ‘mmﬁ%&T%% TR S e P R 1R 2 AR AL FE [ ORI R B 2 [ A
i

SR, 5 RARE AN i 2 E AR B AT A B, SRR e (BB 4% Al
4R Z) it ie (GGE=46) s —ids B R 55 #E H A R stk . 78
IXUEIE B RN T, & SR A T e T RIW S 2 1) — e it , 9 anykaeg
PHAUTEN . B4k, R EAPES BT T TG E B 51 5 U R i
F—ATTRENE o TR AN AT BE 20 HTE [ B 5 5 A B R SR IR BV EAE Y, 1H
B HH N B R 58 VS HA BURF LA BRI o

® See GATT Article I11:8(a).
% Favored by most scholars, for example, Arrowsmith, Government Procurement in the WTO, above, at
pp. 61-63; Dischendorfer, above; 1 at pp. 15-17; Footer, ‘International Developments: GATT:
Development in Public Procurement Procedures and Practices’ (1993) 6 Public Procurement Law Review
1 at pp. CS193-204. However, some commentators hold a different view that there is a limited and
special application of MFN obligation in the GATT to government procurement policies, for instance, Reich,
‘The New GATT Agreement on Government Procurement: the Pitfalls of Plurilateralism and Strict
Reciprocity’, (1997) 31 Journal of World Tradel at pp.125-151
" See GATS Article XIII(1). This provision mirrors GATT I11:8(a) and there is an explicit exception to MFN
gArticIe IT) and national treatment obligation (Article XVI) as regards government procurement.
However, states are not required to publish any information on specific contracts, either in terms of ex
ante publication of invitations to bid or ex post announcement of decisions. See Arrowsmith, Government
Procurement in the WTO, above, at pp. 75-76; Low, Mattoo and Subramanian ‘Government Procurement
in Services’ (1996) 20 World Competition 5 at pp. 8-10
® It refers to the trading activities of companies that are either state enterprises, or enterprises granted
exclusive or special privileges by the state that enable them to influence trade. The definition of state
trading enterprise given by Article XVII.1 of GATT is not very precise. See Davey, ‘Article XVII GATT: an
Overview’ in Cottier and Mavroids (ed) State Trading in the Twenty-First Century (the University of
Michigan Press, 1998)
0 For a detailed review on provisions on state trading and their implications for procurement, see P.
Wang, chapter 8 in ‘'The Procurement of State Trading Enterprises under the WTO Agreements - a
proposal for a way forward’, in Arrowsmith and Anderson (eds.), above; W. Davey, “Article XVII GATT:
an Overview”, ch.1 in T. Cottier and P. Mavroidis, State Trading in the Twenty-first century (Ann Arbor:
University of Michigan Press 1998); B. Hoekman and P. Low, “State Trading: Rule Making Alternatives for
Entities with Exclusive Rights”, ch.17 in T. Cottier and P. Mavroidis, State Trading in the Twenty-first
century (Ann Arbor: University of Michigan Press 1998); P. MacKenzie, “China’s Application to the GATT:
State Trading and the Problem of Market Access” (1990) 24 Journal of World Trade 133 ; A. Mattoo,
“Dealing with Monopolies and State Enterprises: WTO Rules for Goods and Services”, ch.2 in T. Cottier
and P. Mavroidis, State Trading in the Twenty-first century (Ann Arbor: University of Michigan Press
1998); E-U. Petersmann, "GATT Law on State Trading Enterprises: Critical Evaluation of Article XVII and
Proposals for Reform”, ch.3 in T. Cottier and P. Mavroidis, State Trading in the Twenty-first century (Ann
Arbor: University of Michigan Press 1998)
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N bRk, BUFRIEIE R S H A 3 22 0N e 2 oh. R, E4f
FEME SR L0 0 B FSRMVEBUG RIGHMES: A L i B AT SR 4R 48

H 57 2H S BUR R IE I 56— AN 2 B VAP AE T IR S R 5 s th e FILA )
KT RMEWRANESS o IEMIRATTET W, BEARRS R 5 b e i BUN R e
BNEPRE, CUERAITIRG A 5% 8 0E N T RBm£iikat. Rk
R 7 W 2 TAEH (WPGR) IR, BT HAMEM, 22 R 5 5
FEBSR, NBUF A IR IS IR SRR 25 . PR SR IR 18] 0 — VAR URE
%Ei%%fmwmm,%Eﬁé%mﬁﬁﬁ@%ﬁ%,%$%%%%ﬂ%“%
I EiC = A

T 5T BUR R 1 22 320325 W 5 Bl (K0 TR HUSE AT 5 — R B30 1996 473
BB G R R T B AT BURRIGTE P AR FT RER R IS0, "9 H. 2000 4
[ 20 W5 B A 2> BCHERE 1 SR Y328 WY JSE W 1) i L, R 5% U SR W38 W 1€ 2232
SE M HRFVGAE S FLUC K RS BUR TR ORI, IR E MK W AE R R 45 R,
2004 £ 8 JI 1 H )i B 3 2 PR 28 HLE SR 35 W JEE 11 1) R ANAE 22 0 A T
R AR, DRIHGAE 22 0 [l iRt S SN AT I R R TR . T
X R 22 3035 W J5E W R BEAT VP ARAB ORI S R VA 2509 5 V1 22 e TR R 3
A HRAR, TR ke R A& TN R R 28— 28, AUDUIRSS + A8 AT I
HY VR B o PR 22 AT 55 WA B K T v N ) R R AE T R 3% B B s 2

1 Article XIII:2 of the GATS stipulates that ‘there shall be multilateral negotiations on government in
services under this Agreement within two years from the date of entry into force of the WTO Agreement’.
12 Another two mandated issues are the establishment of an emergency safeguard mechanism for
services and disciplines on subsidies. ibid

¥ The WPGR, ‘Negotiations on Government Procurement’, reported by the Chairperson of the WPGR
(2003) S/WPGR/11 available at <
http://www.ictsd.org/issarea/stsd/Resources/Docs/WPGR_Report_on_GovProc.pdf>

4 See generally K. Abbott, “Rule-making in the WTO: Lessons from the Case of Bribery and Corruption”
(2001) 4 Journal of International Economic Law 275; S. Arrowsmith, Government Procurement in the
WTO (London: Kluwer Law International 2003), ch. 13; S. Arrowsmith, “Towards a Multilateral
Agreement on Transparency in Government Procurement” (1998) 47 International and Comparative Law
Quarterly 793; S. Arrowsmith, “Transparency in Government Procurement: the Objectives of Regulation
and the Boundaries of the World Trade Organization” (2003) 37 Journal of World Trade 283; CUTS
(Centre for International Trade, Economic & Environment), Unpacking Transparency in Government
Procurement (2004), ch. 3 and 4; S. Evenett, “Is there a case for new multilateral rules on transparency
in government procurement”, ch. 3 in the Swiss State Secretariat of Economic Affairs and S.Evenett (ed.),
The Singapore Issues and the World Trading System: the Road to Cancun and Beyond (2003), available
at http://www.wti.org; G. Fenster, “Multilateral Talks on Transparency in Government Procurement:
Concerns for Developing Countries” (2003) 34(2) IDS Bulletin 65; M. Khor, “Government Procurement:
the real aim of the majors”, available at http://www.twnside.org.sg; M. Kinsey, “Transparency in
Government Procurement: an International Consensus” (2004) 34 Public Contract Law Journal 155; J.
Linarelli, “The WTO Transparency Agenda: Law, Economics and International Relations Theory”, ch.13 in
S. Arrowsmith and M. Trybus (eds.), Public Procurement: the Continuing Revolution (London: Kluwer Law
International 2003); V. Mosoti, "The WTO Agreement on Government Procurement: A Necessary Evil in
the Legal Strategy for Development in the Poor World?” (2004) 25 University of Pennsylvania Journal of
International Economic Law 593; V. Rege, “Transparency in Government Procurement — Issues of
Concern and Interest to Developing Countries” (2001) 35 Journal of World Trade 489.

%% These issues are the so-called Singapore issues, including trade and competition; trade and
investment; transparency in government procurement and trade facilitation.

1 WTO, Ministerial Declaration, Ministerial Conference Fifth Session, 14 November 2001,
WT/MIN(01)/DEC/1, para. 20-26. available at
<http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm>

7 See Decision Adopted by the General Council on 1 August 2004 1 (g) para. 2. General Council-Doha
Work Programme-Draft General Council Decision of 31 July 2004, WT/GC/W/533

Available at <http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg_31july04_e.htm>

8 Decker and Priess ‘The WTO General Council Decision of 1August 2004 - a Note on the Decision not to
Launch Negotiations on Transparency in Government Procurement during the Doha Round’ (2004) Public
Procurement Law Review 2004, NAY.14 at pp.17 The reason behind this attitude can be understood by
previous discussing their response to the existing GPA
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19 WTO, Ministerial Declaration, Ministerial Conference Fifth Session, 14 November 2001,
WT/MIN(01)/DEC/1, para. 20-26. available at
<http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm>

2 The developed countries did not attempt to hide this goal, it is stated so candidly in their proposal that
government procurement is considered to be a gigantic business which had hitherto remained outside
the WTO’s ambit and should be brought in through multilateral rules so that their companies could have
full access to the developing countries markets. See Khor, ‘The Real Aim of the Majors’ available at
www.twnside.org.sg/title/real-cn.htm.

2L In addition to the books cited in note 3 above see generally A. Blank and G. Marceau, "The History of
the Government Procurement Negotiations Since 1945" (1996) 5 Public Procurement Law Review 77; A.
Brown and C. Pouncey, "Expanding the International Market for Public Procurement: the WTO's
Agreement on Government Procurement" (1995) 1 International Trade Law and Regulation 69 ; P.
Carrier, “"Domestic Price Preferences in Public Procurement: an Overview and Proposal of the Amendment
to the Agreement on Government Procurement” (1997) 10 New York International Law Review 59; C.
Corr and K. Zissis, “Convergence and Opportunity: The WTO Government Procurement Agreement and
US Procurement Reform” (1999) 18 New York Law School Journal of International and Comparative Law
306; G. de Graaf and M. King, "Towards a More Global Government Procurement Market: The Expansion
of the GATT Government Procurement Agreement in the Context of the Uruguay Round" (1995) 29
International Lawyer 435 ; J. Hird, “Government Procurement”, ch. 10 in K. Anderson (ed.)
Strengthening the Global Trad/ng System: from GATT to WTO (Adelaide: University of Adelaide 1996) ;
B. Hoekman and P. Mavroidis, "The WTO's Agreement on Government Procurement: Expanding
Disciplines, Declining Membership" (1995) 4 Public Procurement Law Review 63 ; P. Low, A. Mattoo and
A. Subramaniam, "Government Procurement in Services" (1996) 20 World Competition 1; A. Reich, “The
New GATT Agreement on Government Procurement: the Pitfalls of Plurilateralism and Strict Reciprocity”
(1997) 31 Journal of World Trade 125; C. Tiefer, “The GATT Agreement on Government Procurement in
Theory and Practice” (1997) 26 University of Baltimore Law Review 31; D. Wallace and S. Sahayadachny,
“Opening Government Procurement Markets”, ch. 19 in M. Mendoza, P. Low and B. Kotschwar (eds.),
Trade Rules in the Making (Washington: Brookings Institute Press 1999).

2 1t is often referred to as the GATT Government Procurement Agreement/Code although it never
formed strictly part of GATT. The agreement did not bind all GATT Parties, but only those countries which
chose to sign it.

2 See GPA Article XXIV.7(b)

2 This is still subject to a legal check and a satisfactory outcome from negotiations on the expansion of
coverage. The provisionally agreed revised GPA text can be found at
www.wto.org/english/tratop_e/gproc_e/negotiations_e.htm. See further R. Anderson, “Renewing the WTO
Agreement on Government Procurement: Progress to Date and Ongoing Negotiations” (2008) 17 P.P.L.R.
255; S. Arrowsmith, “The Revised Agreement on Government Procurement: Changes to the Procedural
Rules and Other Transparency Provisions”, chapter 10 in S. Arrowsmith and R. D. Anderson (eds.), The
WTO Regime on Government Procurement: Challenge and Reform (forthcoming 2011, CUP).

% The GPA is left outside of ‘the single undertaking’, which all states are obliged to assume as a condition
for WTO membership, see Article II:2 of Agreement Establishing the World Trade Organization.

% gee http://www.wto.org/english/tratop_e/gproc_e/memobs_e.htm#parties.
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27 21 out of 24 new WTO members since 1995 have provisions in their respective Protocols regarding
their commitments to accede to the GPA. They are Albania, Armenia, Cape Verde, China, Georgia,
Estonia, the Former Yugoslav Republic of Macedonia, Georgia, Jordan, Kyrgyz Republic, Lithuania, Latvia,
Moldova, Mongolia, Oman, Panama, Saudi Arabia, Chinese Taipei, Ukrane and Vietnam. There are only
three new members left out: Ecuador did not mention the GPA membership issue in its Protocol, while
Cambodia and Nepal expressly indicated their intention not to take part in the GPA in their Protocol.
Protocols of accession for new members since 1995 are available at
<http://www.wto.org/english/thewto e/acc e/completeacc e.htm#arm>
2 They are Albania, Armenia, China, Georgia, Jordan, the Kyrgyz Republic, Moldova, Oman, and
Panama.
% The GPA applies only to procurements of value not less than relevant thresholds specified in Appendix
I to the agreement, which are different depending on the level of government and type of procurement
concerned.
% Arrowsmith, ‘Reviewing the GPA: the Role and Development of the Plurilateral Agreement After Doha’
(2002) J.LE.L. at p. 766.

Third recital of the pre-amble to the revised text.
%2 Sixth recital of the pre-amble to the revised text.
® The main one being Article V:4 of the revised text which requires that procuring entities shall conduct
covered procurement in a transparent and impartial manner that avoids conflicts of interest and prevents
corrupt practices, which is inspired by obligations for states under Article 9(1) of the United Nations
Convention Against Corruption.
3 It should be noted that the national treatment obligation and MFN under the GPA is subject to any
trade- restrictive rules to a member’s market as a whole. See GPA Article III (3)
% Arrowsmith, Government Procurement in the WTO, at p.765
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% See further S. Arrowsmith, Government Procurement in the WTO (London: Kluwer Law International
2003), ch. 5

M. Bronckers, “The Position of Privatized Utilities under WTO and EU Procurement Rules” 1996/1 Legal
Issues in European Integration 145 ; D. Collins, "Canada's sub-central coverage under the WTO
Agreement on Government Procurement” (2008) 17 Public Procurement Law Review 21; A. Davies,
“Korea - Measures Affecting Government Procurement: Some Critical Observations” (2001) 10 Public
Procurement Law Review 229; D-H. Kim, “Political institutions and the Government Procurement
Agreement of the WTO” (2009) 18 Public Procurement Law Review 1; P. Olivera, “Defining the Scope of
Covered Entities under the WTO Agreement on Government Procurement” (1997) 6 Public Procurement
Law Review 1 ; H-J. Priess and C. Pitschas, “Recent Developments within the WTO: Korea - Measures
Affecting Government Procurement” (2000) 9 Public Procurement Law Review NA91; P. Wang, “Coverage
of the WTO’s Agreement on Government Procurement: Challenges of Integrating China and other
Countries with a Large State Sector into the Global Trading System” (2007) 10 Journal of International
Economic Law 887.

%" The precise coverage for each Party is set out in Appendix I to the GPA, which contains a series of
separate annexes on coverage for each Party.

% A major problem of the reciprocity is asymmetry in the size of countries so that small countries have
little to offer to large ones in terms of export potential. This could be an important reason for limited
participation to the GPA by developing countries.

¥ De Graaf.and King, above, at p. 446.

0 A, Reich, International Public Procurement Law (1999) (The Hague: Kluwer Law International 1999);,
at p.137

* For more detailed information, see R. D. Anderson and K. Osei-Lah, ‘The Coverage Negotiations under
the Agreement on Government Procurement: Context, Mandate, Process and Prospects’, in Arrowsmith
and Anderson (eds.), above.
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% Graaf.and King, above.

43 Arrowsmith, Government Procurement in the WTO, above, at pp.111-112.

4 gee Blank and Marceau, ‘the History of the Government Procurement Negotiations since 1945’ (1996)
4 P.P.L.R. 77 at pp. 86-91.

% Limited tendering procedures are defined in GPA Article VII (3) as ‘those procedures where the entity
contacts suppliers individually’. When limited tendering procedures are invoked, it is not necessary for
procuring entities to follow most of the procedural rules governing open and selective tendering
procedures. However, limited tendering procedures can only be allowed under exceptional circumstances
specified in Article XV.
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% Some developed countries, such as the US and the UK, have increasingly switched away from
stringent transparency rules to greater reliance on the exercise of professional judgment of procuring
officials. See S. Arrowsmith, ‘Reviewing the GPA: The Role and Development of the Plurilateral
Agreement after Doha’, J.I.E.L. (2002) 761-790 at p.773

4 see S. Arrowsmith, ‘Transparency in Government Procurement: The Objectives of Regulation and the
Boundaries of the World Trade Organization’, (2003) J.W.T. 37(2) 283-303 at p.299

* For an evaluation and comparison on the S&DT provisions of the current GPA and those contained in
the provisionally agreed revised GPA text, see A.C. Miiller, ‘Special and Differential Treatment and other
Special Measures for Developing Countries under the Agreement on Government Procurement: the
Current Text and New Provisions’, in S. Arrowsmith and R. Anderson (eds.), above..

* Report (2006) of the WTO Committee on Government Procurement to the General Council (GPA/89, 11

December 2006), paragraph 20-21. Article IV of the revised text is expected to be renumbered as Article
V of the revised GPA, without any changes in content.
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% On horizontal policies and the GPA see generally S. Arrowsmith, Government Procurement in the WTO
(London: Kluwer Law International 2003), ch. 13; S. Arrowsmith, “Public Procurement as a Tool of Policy
and the Impact of Market Liberalisation” (1995) 111 Law Quarterly Review 235; P. Kunzlik,
“Environmental Issues in International Procurement”, ch. 11 in S. Arrowsmith and A. Davies (eds.),
Public Procurement: Global Revolution (The Hague: Kluwer Law International 1999); P. Kunzlik (ed.),
The Environmental Performance of Public Procurement (2003); (OECD publication)
C. McCrudden, Buying Social Justice: Equality, Government Procurement, & Legal Change (Oxford: OUP
2007)
C. McCrudden, “International Economic Law and the Pursuit of Human Rights: a Framework for
Discussion of the Legality of “Selective Purchasing” Laws under the WTO Procurement Agreement” (1999)
2 Journal of International Economic Law 3; C. McCrudden, “Social Policy Issues in Public Procurement: a
Legal Overview”, ch. 12 in S.Arrowsmith and A. Davies (eds.), Public Procurement: Global Revolution
(The Hague: Kluwer Law International 1999); C. McCrudden and S. Gross, "WTO Government
Procurement Rules and the Local Dynamics of Procurement Policies: a Malaysian Case Study" (2006) 17
European Journal of International Law 151; H-J. Priess and C. Pitschas, “Secondary Criteria and Their
Compatibility with EC and WTO Procurement — The Case of the German Scientology Declaration” (2000)
9 Public Procurement Law Review 196; A, Davies, “The National Treatment and Exceptions Provisions of
the Agreement on Government Procurement and the Pursuit of Horizontal Policies”, in Arrowsmith and
Anderson (eds.), above.
! The GPA, U.S. Appendix 1, General Notes
%2 See GPA Article VIII.
% For the meaning of offset under the GPA, see the GPA Article XVI footnote 7.
% As a result, it can be argued that collateral criteria can be considered, however the EC and Japan are
arguing that this provision is limited to economic criteria. See Massachusetts-Myanmar case, available at
<http://www.wto.org/english/tratop e/gproc e/disput e.htm>

144




MR = ARG HH S,  Asialink A3RMETH, 2010

10.2.2.5 BR8] )5 5m R DOFE 55

UARANFERE GPA 55— 20 R BB B 5 (K0 Re ) 2 BT LA, WTO 1) 4 i
AL C‘DSM”) &R LAE . B 2 %y B AT 06 T B AE S U5 93K
BRI T 30 XA IR k7 A AR R R EE SRS I, SR,
IRB2 21 WTO eitifid WL (‘DSB’) FifE Hi i iE R e sz . >

DSB 1) 35572 “ORIE PN i i I o R s 03 O BURI R LS5, AR BILAE 2%
A ERIEBCRVE S A BER N B Je b P SO i va BT RILE ROBURIA LSS
AT DSBOHRE ML, A R PRI G AR AT 55 BT T A SRR
PRI R 25 =5 FIEMLRG T AN 8 3 1 BE 1 (R IR AR R

DSB Ffr R4A ) W R AR S 5 R B AT L . @M 1]
(RIS FH IR BT i 7 s 08 L RT DL e i HL R R R e AT R A T b A U ) 5
RN R AP AR ERAR T B SRR X T4 U5 ST [ iS55 SRR
**DSB W SR AN WA R Y PATRE DL, FHEAEAFA B A i A A 42 T
ZETT o PIFIZEX T DSB A E UM RN T ERBR, I oA T I 1
—— B [ FH R PR AT R A2 1 M B A T I A S M I

RO EBABUFTEIVE, WTO S Ui R AL T R 30007 AR 2 H A i
. AEPABEE R WTO FBUBRHLA HF. SEbr b, DSABURHIPZ
A [ i 5 S WO Tt 2, AL B A 1 ZIUE U IRBURP R AT TR R SRAT D9 81X 1)
I UM ) B KRR

10.2.2.6 FIrFEEREF

SR, VBRI R A2 B UROR T4+ WU TR LA, {HJE GPA ZERE L 5K
B AR 7 DL SO VPR N $30ho A £ ] P B LA 2 AT BT P B R 3R T R
PEH B PUE SR FURE, N ET SRS TR 2 45 0 AMe2 . fE GPA 25 5%,
TR BB L) 5 AL 1 S0 e B ST o A LA Z W3R 11 SOV 52 535 (6 B 7 o e A b
FEFP B G R T 0 B N DLV 1 o 33 1) 52 3 (IS A S it B Vi [ e

%5 see Arrowsmith, Government Procurement in the WTO, above, chapter 14; C. Schede, “The
“Trondheim” Provision in the World Trade Organisation Agreement on Government Procurement” (1996)
5 Public Procurement Law Review 161; F. Weiss, “"Dispute Settlement under the "Plurilateral Trade
Agreements": The Case of the Agreement on Government Procurement”, ch. 15 in E-U. Petersmann (ed.),
International Trade Law and the GATT/WTO Dispute Settlement System (London: Kluwer Law
International 1997).

% See the DSU Art.2

" See the DSU Art. 3.2

%8 See 1. H. Jackson, The Jurisprudence of GATT and the WTO: Insights on treaty law and economic
relations (2000: Cambridge University Press) at pp.127. Another view, however, is that DSB rulings may
only amount to mere recommendations as there is no obligation under the GATT to obey the results of the
dispute settlement procedures.

% See the DSU Art. 22
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8 See generally the Asia Link companion textbook EU Public Procurement Law; S. Arrowsmith, The Law
of Public and Utilities Procurement (2" ed) (London: Sweet & Maxwell 2005); P. Trepte, Public
Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007); J.M.Hebly (ed.), European Public
Procurement: History of the ‘Classic’ Directive 2004/18/EC (2007, Kluwer Law International); S.E.
Hjelmborg and P.S. Jakobsen, Public Procurement Law - the EU directive in public contracts (Copenhagen:
Djgf 2006); R. Nielsen and S. Treumer (eds), The New EU Public Procurement Directives (Copenhagen:
Djgf 2005); L. Digings and J. Bennett, EC Public Procurement: Law and Practice (looseleaf)

(London: Sweet & Maxwell 1992); C. Bovis, EC Public Procurement: Case Law and Regulation (Oxford:
OUP 2006); C. Bovis, Public Procurement in the European Union (Basingstoke: Palgrave MacMillan 2005).
81 Gordon, Rimmer and Arrowsmith, ‘The Economic Impact of the European Union Regime on Public
Procurement: Lessons for the WTO’, in Arrowsmith and Davies (ed), Public Procurement: Global
Revolution (Kluwer Law International Ltd, 1998) at pp. 28.

82 0On the application of the Treaty to procurement see generally the Asia Link companion textbook EU
Public Procurement Law, chapter 3; S. Arrowsmith and P. Kunzlik, "EC Regulation of Public Procurement”,
chapter 2 (pp.55-107) in Arrowsmith and Kunzlik (eds), Social and Environmental Policies in EC
Procurement Law: New Directives and New Directions (2009; CUP); S. Arrowsmith, The Law of Public and
Utilities Procurement (2™ ed) (London: Sweet & Maxwell 2005), chapter 4; P. Trepte, Public Procurement
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in the EU: a Practitioner’s Guide (Oxford: OUP 2007), p. 1-27; F. Weiss, Public Procurement in European
Community Law (London: Athlone Press 1993), p. 18-32; M. Krugner, “The Principles of Equal Treatment
and Transparency and the Commission Interpretative Communication on Concessions” (2003) 12 Public
Procurement Law Review 181; F. Neumayr, “Value for Money v. Equal Treatment: The Relationship
Between the Seemingly Overriding National Rationale for Regulating Public Procurement and the
Fundamental EC Principle of Equality of Treatment” (2002) 11 Public Procurement Law Review 215.
8 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works contracts, public supply contracts and public
service contracts, 2004 0.J.(L 134)114
% Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating
the procurement procedures of entities operating in the water, energy, transport and postal services,
2004 0.J.(L 134)1
8 Arrowsmith, The Law of Public and Utilities Procurement (London: Sweet & Maxwell, 2" Edition 2005)
at pp.48
8 See generally the Asia Link companion textbook EU Public Procurement Law, chapter 4; S. Arrowsmith,
“The Entity Coverage of the EC Procurement Directives and UK Regulations” (2004) 13 Public
Procurement Law Review 59; E. Papangeli, The Application of the EU’s Works, Supplies and Services
Directives to Commercial Entities” (2000) 9 Public Procurement Law Review 201; S. Arrowsmith, The Law
of Public and Utilities Procurement (2™ ed) (London: Sweet & Maxwell 2005), Ch. 5; P. Trepte, Public
Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007), Ch. 2; J. Garcia-Andrade and P.
Athanassiou, “Reflections on the status of independent national authorities under Community public
rocurement law” (2007) 16 Public Procurement Law Review 305.
7 According to Directive 2004/18/EC Art 1 (9), ‘Contracting authorities’ means the State; local and
regional authorities; bodies governed by public law and association formed by, and the concept of ‘bodies
governed by public law is further defined in detail to cover any body, ‘established for the specific purpose
of meeting needs in the general interest, not having an industrial or commercial character’; or any body
has legal personality and either is financed for the most part by a contracting authority, or is subject to
management supervision by a contracting authority, or has an administrative, managerial or supervisory
board more than half of whose members are appointed by a contracting authority.
8 Arrowsmith, The Law of Public and Utilities Procurement, above, at pp.106
% Directive 2004/18/EC Art.2(a).
" Directive 2004/18/EC Art 7 specifies the different value thresholds for various kinds of public sector
contracts. Moreover, Art 9 (3) expressly prohibits purchasers from splitting up purchases in order to bring
the value of each contract below the specified threshold and thus circumvent the application of the
directives. Art. 9 (4) also lay down ‘aggregation rules’ which makes it difficult to avoid the rules by
contract splitting.
"I Directive 2004/18/EC S.3 excluded contracts Art.12-18.
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2 Directive 2004/17/EC S.2 set out activities covered relating to the provision or operation of gas, heat,
and electricity (Art.3); water (Art.4); transport services (Art.5); postal services (Art.6); the exploration
for, or extraction of oil, gas, coal or other solid fuels, as well as ports and airports (Art. 7); and contracts
covered several above activities (Art.9). The non-exhaustive lists of contracting entities within the
meaning of this directives can also be found in Annexes I to X. On the entities and activities covered by
the utilities directive see further the Asia Link companion textbook EU Public Procurement Law, chapter
7; A.Brown, "The Extension of the Community Public Procurement Rules to Utilities" (1993) 30 C.M.L.Rev.
721; S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (London: Sweet & Maxwell
2005), chapter 15; P. Trepte, Public Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007),
chapter 3; T.Kotsonis, “The Definition of Special or Exclusive Rights in the Utilities Directive: Leased Lines
or Crossed Wires” (2007) 1 P.P.L.R. 68; S.Arrowsmith, “"Deregulation of Utilities Procurement in the
Changing Economy: towards a Principled Approach?” (1997) 7 E.C.L.Rev. 4; M. Bronckers, “The Position
of Privatized Utilities under WTO and EU Procurement Rules” 1996/1 Legal Issues in European Integration
145 .

3 Directive 2004/17/EC Art.2(1)

™ Its meaning is the same as ‘contracting authorities’ under the public sector procurement directives.
Most of the contracts of these entities are governed by the public sector directives, but their contracts in
relation to utility activities are governed instead by the utilities directive

® Directive 2004/17/EC Art.16

® Directive 2004/17/EC Art.18-26, such exemptions are based on the fact that the entity in question is
subject to some form of competitive pressure which provides sufficient incentive for it to resist any
%overnmental pressure for ‘buy national’.

For detailed information, see Braun, ‘A Matter of principles- the Treatment of Contracts Falling outside
the Scope of the European Public Procurement Directives’ (2000) Public Procurement Law Review 2000,
1, 39-48
8 On this development, including for critique, see Braun, above; S. Treumer and Werlauff, “The Leverage
Principle: Secondary Law as a Lever for the Development of Primary Community Law” (2003) 28(1)
ELRev 124; A. Brown, “Seeing Through Transparency: the European Court’s Case Law on the
requirement to Advertise Public; Contracts and Concessions under the EC Treaty” (2007) 16 Public
Procurement Law Review 1; P. Horijk and M. Meulenbelt, “A Bridge Too Far: Why the European
Commission’s Attempts to Construct an Obligation to Tender outside the Scope of the Public Procurement
Directives should be Dismissed” (2005) 14 Public Procurement Law Review 123; D. McGowan, “Clarity at
Last? Low Value Contracts and Transparency Obligations (2007) 16 Public Procurement Law Review
274.
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" For detailed discussion, see S. Arrowsmith, “The Past and Future Evolution of EC Procurement Law:
from Framework to Common Code?” (2006) 35 Public Contracts Law Journal 337.
8 Ccase C-243/89, Commission v Denmark [1993] E.C.R. I-3353
8 Ibid. para.33
8 For example, Case C-87/94, Commission v Belgium [1996] E.R.C. I-2043; Case C-16/98, Commission
v French Republic [2000] E.R.C. I-8315
8 See Case C-21/03, Fabricom v Etat belge [2005] E.R.C. I-1559, para.27
8 See Arrowsmith, ‘The Past and Future Evolution of EC Procurement Law: from Framework to Common
Code?’, above, at p.41
% 1Ibid, at pp.41-46
% See Art.38(1) of the public sector directive
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87 See Arrowsmith, The Law of Public and Utilities Procurement (London: Sweet & Maxwell, 2" Edition
2005) at pp.458-459

88 See generally S. Arrowsmith and P.Kunzlik (eds.), Social and Environmental Policies in EC Procurement
Law: New Directive and New Directions (2009; CUP); R. Caranta and M. Trybus (eds), The Law of Social
and Green Procurement in Europe (Djof publishing, 2010); C. McCrudden, Buying Social Justice: Equality,
Government Procurement, & Legal Change (OUP; 2007); S. Arrowsmith, The Law of Public and Utilities
Procurement (2™ ed) (London: Sweet & Maxwell 2005), chapter 19 ; J. Arnould, “Secondary Policies in
Public Procurement: the Innovations of the New Directives” (2004) 13 Public Procurement Law Review
187; S. Arrowsmith, “"An Assessment of the New Legislative Package on Public Procurement” (2004) 41
Common Market Law Review 1277, section 12; P. Trepte, Public Procurement in the EU: a Practitioner’s
Guide (Oxford: OUP 2007), p.63-87; J.M. Fernandez Martin, The EC Public Procurement Rules: A Critical
Analysis (Oxford: Clarendon Press 1996), chapters 2 and 3.

8 Case C-21/88, Du Pont de Nemours Italiana SpA v. Unita Sanitaria Locale No.2 di Carrara [1990] 1
ECR 899. In contrast, the EU Member States are, subject to certain controls, allowed to promote regional
development through subsidies which are considered more efficient and less trade-distorting means.

% s, Arrowsmith, ‘An Assessment of the New Legislative Package on Public Procurement’, (2004) 41
C.M.L.R at pp.1306-1307

1 See Directive 2004/18/EC Art.53(1) and Directive 2004/17/EC Art.55(1). Also, the directives provide
an illustrative but non-exhaustive list to illustrate the requirement.

2 As previously mentioned, the GPA allows a contract award to the tender which is considered to be the
‘most advantageous’ and it does not expressly refer to the most ‘economically’ advantageous tender.
Therefore it is not clear either whather non-economic criteria can be considered or whether the award
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criteria must be related to the subject matter of the contract as required under the EU rules.

9 Arrowsmith, ‘the Past and Future Evolution of EC Procurement Law: from Framework to Common
Code?, above, at p 44.

% See Directive 2004/18/EC Art.45(1) as well as Directive 2004/17/EC Art 54 (4) by cross reference to
the public sector rules. For utilities the obligation only applies to utilities that are also contracting
authorities; other utilities merely have the option to exclude on these grounds. On this mandatory
exclusion see S. Williams, “The Mandatory Exclusions for Corruption in the New EC Procurement
Directives” (2006) 31 European Law Review 711.

% gee the Asia Link companion textbook EU Public Procurement Law, chapter 11; A. Delsaux, “The Role
of the Commission in Enforcing EC Public Procurement Rules” (2004) 13 Public Procurement Law Review
130; S. Arrowsmith, "Enforcing the Public Procurement Rules: Proceedings in the Court of Justice and the
National Courts", in S. Arrowsmith, Remedies for Enforcing the Public Procurement Rules (Winteringham:
Earlsgate 1993), p.4-43; J.M. Fernandez Martin, "The European Commission's Centralised Enforcement
of Public Procurement Rules: a Critical View" (1993) 2 Public Procurement Law Review 40; D. Pachnou,
“Factors influencing bidders’ recourse to the European Commission to enforce EC procurement law”
(2005) 14 Public Procurement Law Review 91; S. Arrowsmith, “The Community’s Legal Framework on
Public Procurement; the Way Forward at Last?” (1999) 36 Common Market Law Review 13, section 4; S.
Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (London: Sweet & Maxwell 2005),
1444-1464; P. Trepte, Public Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007), ch.7.
% Article 260 TFEU (ex Article 228 TEC)

 Article 260 (2) TFEU (ex Article 228 TEC)

% Article 259 TFEU (ex Article 227 TEC)

% Article 258 TFEU (ex Article 226 TEC)

100 Thjs position has been confirmed by the CJEU, see Case C-191/95 Commission v Germany, judgment
of 29 September 1998; Case 247/87 Star Fruit v Commission [1989] ECR 291.
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01 gee the Asia Link companion textbook EU Public Procurement Law, chapter 11; S. Arrowsmith, The
Law of Public and Utilities Procurement (2" ed) (London: Sweet & Maxwell 2005), 1435-1441; A.Brown,
“Effectiveness of Remedies at National Level in the Field of Public Procurement” (1998) 8 Public
Procurement Law Review 9; J.M. Fernandez Martin, The EC Public Procurement Rules: A Critical Analysis
(Oxford: Clarendon Press 1996), chapters 7-10; D. Dingel, A Harmonization of the National Judicial
Review of the Application of European Community Law (The Hague: Kluwer Law International 1999); A.
Cox, Public Procurement in the EEC: the Single Market Rules and the Enforcement Reigme after 1992
(Winteringham: Earlsgate 1993), p. 241-254; S. Arrowsmith, “Public Procurement: Example of a
Developed Field of National Remedies Established by Community Law”, in H-W. Micklitz and N. Reich (eds)
Public Interest Litigation before European Courts (Baden-Baden: Nomos Verlagsgesellshaft 1996);
D.Pachnou, “Bidders’ Use of Mechanisms to enforce EC Procurement Law” (2005) P.P.L.R. 256;
D.Pachnou, “Enforcement of the EC Procurement Rules: The Standards Required of National Review
Systems under EC Law in the Context of the Principle of Effectiveness” (2000) 9 Public Procurement Law
Review 55; D. Pachnou, "Direct and Indirect Effect of Directives and State Liability: Their Applicability in
Relation to Procurement Remedies” (2000) 9 Public Procurement Law Review 251.
102 see Directive 89/665/EEC, [1989] 0.]. L395/33
103 Directive 2007/66/EC, [2007] O] L335/31. See J. Golding and P. Henty, “"The new Remedies Directive
of the EC: standstill and ineffectiveness” (2008) 17 Public Procurement Law Review 146; Clifton, M.-].
“Ineffectiveness-The New Deterrent: Will the New Remedies Directive Ensure Greater Compliance with
the Substantive Procurement Rules in the Classical Sectors?” Public Procurement Law Review 2009 4
165.
104 See Asia Link companion textbook EU Public Procurement Law, chapter 11; Golding and Henty above;
105 See, in particular, Asia Link companion textbook EU Public Procurement Law, chapter 11; Clifton,
above.
196 gSee Case 26/62 Van Gend en Loos v Nederlandse Administratie der Balastingen [1963] E.C.R. I
ara.3
7 1bid.
18 case 41/74 Van Duyn v Home Office [1974] E.C.R I-1337.
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B H. Ak, =&, UMERITEE D HPRA, HA&EMA132 20X .

112

B3 Bt B S g 2 10 TS R A% PG, AR RN b B P A T AT AR

109 These mainly include most rules of the public sector directives and the utilities directives such as the

obligations for advertising, conducting the competition, criteria and evidence for qualification and award
criteria. Many rules of the remedies directives which give states discretion over how to give effect to their
obligations, however, do not have direct effect. See Arrowsmith, The Law of Public and Utilities
Procurement (London: Sweet & Maxwell, 2" Edition 2005) at p.1393.

10 gee also, for example, S.Greenwold, "The Government Procurement Chapter of the North American
Free Trade Agreement" (1994) 3 P.P.L.R. 129; C.Bovis, "Liberalising Public Markets in America: The North
American Free Trade; Agreement (NAFTA) Government Procurement Code" (1993) 2 P.P.L.R. CS 115;
K.Troy, "NAFTA Chapter 10: New Opportunities in North American Government Procurement Markets” in
The North American Free Trade Agreement (Bello, Holmer and Norton eds.); A. Reich, International
Public Procurement Law: the Evolution of International Regimes on Public Purchasing (1999), passim.
11 ¢, Bovis, ‘Liberalising Public Markets in America: the North American Free Trade Agreement (NAFTA)
Government Procurement Code’ (1993) 12 P.P.L.R. 115.

112 see NAFTA Annex 1001.a3
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us Exceptions could be found in the areas of transportation, public utilities, research and development
etc. See "NAFTA Annex 1001. bl and b2
114 5ee NAFTA Annex 1001.1a Schedule of the United States, Note, and NAFTA Annex 1001.1a-1
Schedule of the United States, para.6.
15 The thresholds are set to rise in relation to the rate of inflation. See NAFTA Art.1001
116 See NAFTA Art.1002
117 See NAFTA Art.105
118 See NAFTA Article 1016.2 and the GPA Article XV.1
119 See NAFTA Art.1003
120 See NAFTA Art.1006
121 Reich, note 3 above, p.268
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122 5ee NAFTA Annex 1001.2b Schedule of Mexico para.6.

122 5ee NAFTA Annex 1001.2b Schedule of Canada, para.1(d); and Schedule of the United States, para.1
124 NAFTA Annex 1001.2b Schedule of Mexico, para.3

125 gee Reich, International Public Procurement Law: the Evolution of International Regimes on Public
Purchasing (1999), p.267.

126 Except for the matters covered in Chapter 19 (Review and Dispute Settlement in Antidumping and
Countervailing Duty Matters) and as otherwise provided in the Agreement.

27 See NAFTA Art.2006 & Art. 2001

128 See NAFTA Art.2018

1% See NAFTA Art.2019.1

130 See NAFTA Art.2019.3
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Bl See NAFTA Art.1017
182 See also E. Nwogwugwu, “Towards the Harmonisation of International Procurement Policies and
Practices” (2005) 14 P.P.L.R. 131.
1% The 19 Member states of COMESA include Burundi, Comoros, D.R. Congo, Djibouti, Egypt, Eritrea,
Eritrea, Ethiopia, Kenya, Madagascar, Malawi, Mauritius, Namibia, Rwanda, Seychelles, Sudan,
Swaziland, Uganda, Zambia, Zimbabwe. See COMESA official website_
<http://www.comesa.int/countries>
134 Karangizi, Regional Procurement Reform Initiative 10 (2003) (Paper presented at Joint WTO-World
Bank Regional Workshop on Procurement Reforms and Transparency in Public Procurement for English
Speaking Africa Countries), available at
1<35http://www.wto.orq/enqlish/tratop e/gproc_e/wkshop tanz janO3/karangizil e.doc >

Ibid.
1% However, it can be argued that the EU has resulted in significant de facto harmonisation in practice.
Reich even argued that the GPA also had an important harmonising effect on its Member States’ laws:
Reich, ‘The WTO as a Law-harmonizing Institution’ (2004) 25 U. Pa. J. Int'l Econ. L.321 at pp.333-336.
%7 See the COMESA Directives: Essential Components of National Legal Frameworks, para.1.
138 See the COMESA Directives: Essential Components of National Legal Frameworks, para.13, 14.
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139

The Committee is made up of the Heads of national procurement agencies and will be setting on a
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regular basis to provide strategic and tactical guidance to the reform. See Karangizi, above, at pp.9
149713 out of 19 participating states are on the World Bank list of least developed countries.
141 COMESA, Public Procurement Rules and Regulations Harmonised. Available at
<http://www.comesa.int/trade/issues/procurement/MS-Office-Document.2004-06-04.5502/view >
142 5ee COMESA Directives on Public Procurement Reform: Essential Components of National Legal
Frameworks, para.5 (h)(v)
%3 gSee also S.Arrowsmith, “Public Procurement within the Asia Pacific Economic Co-operation

Forum” (1996) 5 P.P.L.R. CS7; S.Arrowsmith, “"The APEC Document on Transparency in Government
Procurement”
(1998) 7 P.P.L.R.CS38; S.Brown, "APEC Developments — Non-binding Principles on Value for Money and
Ofen and Effective Competition”; (1999) 8 P.P.L.R. CS16.
144 The APEC’s 21 Member Economies are Australia; Brunei Darussalam; Canada; Chile; People's
Republic of China; Hong Kong, China; Indonesia; Japan; Republic of Korea; Malaysia; Mexico; New
Zealand; Papua New Guinea; Peru; The Republic of the Philippines; The Russian Federation; Singapore;
Chinese Taipei; Thailand; United States of America; Viet Nam. Its observer organisations are Association
of South-East Asian Nations (ASIAN), Pacific Economic Cooperation Council (PECC), and Pacific Islands
Forum (PIF). See http://www.apec.org/apec/about apec.html
%5ee Government Procurement Expert Group at
<http://www.apec.org/apec/apec_groups/committees/committee_on_trade/government_procurement
.htmli>
18 The original set of NBPs comprised Transparency; Value for Money; Open and Effective Competition;
Fair Dealing; Accountability and Due Process; and Non-Discrimination. The principle of Transparency has
now been subsumed into the APEC Transparency Standards on Government Procurement.

158




MR = ARG HH S,  Asialink A3RMETH, 2010

Ji 53 L AT LB R o E AT £ SR SR GE R SRR 2 S AR

10.3.5.3 EEIThEEAIFN]

B RA A B ik, NBPs & WEHFARIESCH:, WIS MEMT B 1)
SRR R e X230 “BURBSRIWR)IE K2 & A RBUFRIE L RHARS G R
W FREURE R T R BIERHLYG, AR GPEG BRI, RAH
Yy AT BIESERAN ). WS, NBPs & Hg— AR E R
fil, ARV A B E PR 2R 20 .

EE 25 55 SR T il P B SR BURF P b B Rk B . TR A 414 NBPs S 5 FEZIAN
MVEPE.  NBPs — W i 58 3 A 70 R Al 76 S2 ik R A A AT RO S . 2% FE 21 35 1
3 (1 28 5 AT A 1) B AR R AL P SR B L AR s - MBI R v o 4
XTI H H LR 48 NBPs 2. B —N K& & H AT e Ll NBPs
MIER, BB SRR A AR E T MRIER . WREAHL NBPs 4
T2 B AN K EE R

i B U AT e 5 AR HARCRIORE 5 A O 58 S PR AR SRR (8 —
REIEITNE”. B, SERMIARBLE TS SREEIFAE X EHL T, "
PR AR AN D SE S IRE 7 o RV Rl A TP BOR sE S P fi AR, e IR I e
JER U B 3 SR S5 s I3 36— 165 24 () SR VR P S IR KA %X — a3t
FT A0 B R W) 5 925 T3 I T 7 15 L AR R 8 5 4 5 AT 38 ) 280 et A 3 B2 ) 7K P £
B RGES I E N,

Rk, B AT ARE T Z BB SOE RS E B SRR T 2 I k. —
L e 5 LA VR A2 W P U BR 1 47 (58 B 15 PR e BRI N B Tt HA ] 5
e ST T 3 B L ML R B AT RE BE A AN D SE SRR i T AN 2 T Al S
RIEE T RK 2 BRI 22 T # A5 o

10.3.5 .4 B BUE

MRIEAR AL B SR B, URTBCRAN B 2 (7] BB A0 AT ]
REE R AR B RS BRI . YRR T LR O, T RS AR
B, Horp— TSRO NI . PP BObR, A1E 2R SR A R B3 it
TR B 3 SR SR AR AR R A (0 25 FE o TSP IR O T () 7K P B R
AN 25 EAR KRR L PR Ao

147 See APEC GPEG, Non-Binding Principles on Government Procurement.para.2
18 1bid. para.2

1 1hid. para.22

1% 1pid. para.34

51 See APEC GPEG, Non-Binding Principles on Government Procurement, para.70
152 1bid para.72
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158 See further, for example, B. Earle, “The United States Foreign Corrupt Practices Act and the OECD
Anti-bribery Recommendation: When Moral Suasion Won’t Work, Try the Money Argument” (1996) 14 Dickinson
Journal of International Law 207; N. Ehlermann-Cache, “Fighting Corruption in International Business
Transactions; Impact on Public Procurement” (2006) 15 Public Procurement Law Review NA195; K. Elliott (ed.),
Corruption and the Global Economy (Washington: Institute for International Economics 1996); D. Gantz,
“Globalizing Sanctions against Foreign Bribery: The Emergence of a New International Legal Consensus” (1998)
18 Northwestern Journal of International Law and Business 457; B. Harms, “Holding Public Officials Accountable
in the International Realm: a New Multi-layered Strategy to Combat Corruption” (2000) 33 Cornell International
Law Journal 159; M. Murphy, “International Bribery: An Example of an Unfair Trade Practice?” (1995) 21 Brook
Journal of International Law 385; P. Nichols, “Are Extra-territorial Restrictions on Bribery A Viable and Desirable
International Policy Goal Under the Global Conditions of the Late Twentieth Century?” (1999) 20 Michigan
Journal of International Law 451; P. Nichols, “Regulating Transnational Bribery in Times of Globalization and
Fragmentation” (1999) 24 Yale Journal of International Law Journal 257; P. Nichols, “The Myth of Anti-bribery
Laws as Transnational Intrusion” (2000) 33 Cornell International Law Journal 627; S. Salbu, “A Delicate Balance:
Legislation, Institutional Change and Trans-national Bribery” (2000) 33 Cornell International Law Journal 657; S.
Salbu, “Extra-territorial Restriction of Bribery: A Premature Evocation of the Normative Global Village” (1999) 24
Yale International Law Journal 223

S. Salbu, “The Foreign Corrupt Practices Act as a Threat to Global Harmony” (1999) 20 Michigan Journal of
International Law 419; K. Surjadinata, “Revisiting Corrupt Practices from a Market Perspective” 12 Emory
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