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1 This research project is being supervised by Professors Sue Arrowsmith and David Fraser. It is funded 
by the PPRG.
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2 In Portugal, in particular, where the legislator opted to include a number of differences related to the 
way the procedure was included in the Directive 2004/18, the legal analysis conduct was extremely important.
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4 , p. 162-163.

5 Quantitative methods are primarily concerned with the measurement of a wide range of phenomena 
and noting its frequencies or patern distribution accross the data. It is also more interested in numbers and 
averages than words, aiming to generate statistical data. On quantitative research please see, Denscombe, The 
Good Research Guide. 
6 On qualitative research please see, for all, , 

7 This exploratory research may, however, lead to the conclusion that a quantitative analysis of the 
subject is an avenue of research to conduct afterwards.
8 Although there are three major types of interviews considered as available to empirical researchers 
(structured, semi-structured, unstructured), semi-structured ones are deemed to be the most appropriate for 
research projects with an exploratory nature. There is no strict questionnaire to be followed as in structured 
interviews, but the interview guide that needs to be developed allows for the points which the researcher 
considers essential to be raised during the interview leaving, however, sufficient leeway for adapting them to 
changing circumstances and also for the interviewee to raise potentially relevant issues on his own. 
Unstructured interviews tend to be too much open-ended with no prior focus on points deemed as important 
and are considered more appropriate to psychoanalysis.
9 In Spain the interviews will include also the national and regional Public Procurement Advisory Bodies.
10 This means the approach adopted by the author is close to some of the key tennets of grounded 
theory, such as the theory to be developed through empirical data analysis (and not purely doctrinal legal 
research), the key issues of research being allowed to evolve during the research phase according to the data 
collected, and the data collection process to be concluded only when data saturation is achieved, that is, the 
new data recently collected is not yielding new information. As such, it is impossible to foretell the exact 
number of interviews that will be conducted. On grounded theory please see, for all, 

, 

, and 
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12 On comparative law, for all, please see  and 

13 On the Portuguese procurement history, please see for all Olazabal Cabral, O Concurso Público Nos 
Contratos Administrativos., Gonçalves, O Contrato Administrativo.,  Maria João Estorninho, Direito Europeu Dos 
Contratos Públicos - Um Olhar Português. and Cordeiro, Contratos Públicos.
14 For a detailed comparison of the methods of transposition, please see Arrowsmith, "Legal Techniques 
for Implementing Directives: A Case Study of Public Procurement."
15 Portugal does not use guidance or government issued regulations to complement or explain its laws 
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and the Public Contracts Code is no exception to the rule. All the legally relevant matters are included either in 
decree-laws or laws, both of these instruments sharing the same value level in the pyramid of Portuguese 
rules. Nonetheless, there are rules in the Portuguese legal system of inferior value to laws, such as 
government decrees or ministerial orders approved by specific ministries. They aim to complement technical 
aspects of laws and decree-laws.
16 The general rules on defining the appropriate procedure for each contract are on Chapter II and they 
depend essentially on the value of the contract.
17 A fluxogram of the procedure can be found in the following website: 
http://www.base.gov.pt/procedimentos/Paginas/default.aspx. Unfortunately, it is only available in Portuguese. 
In addition, at the time of writing of the present papers, no foreign language version of the Public Contracts 
Code had been published.  



 7 

                                                        
18 Article 29 (1) of the Directive 2004/18.
19 Article 1(11)(c) of the Directive 2004/18. Recital 31 of the same directive sheds some extra light on 
the concept of "particularly complex contract" while adding at the same time an extra layer of complexity. It 
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states that the contracting authority's impossibility of defining the technical means of Article 23, legal make-up 
and financial make-up has to be objective and the conduct of the contracting authority faultless. On the other 
hand, Recital 31 also adds some examples of what can or can sometimes be considered as particularly complex 
contracts, namely important integrated transport infrastructure projects, large computer networks or projects 
involving complex and structured financing in which the legal/financial make-up cannot be defined in advance. 
On this issue at EC level, Arrowsmith, The Law of Public and Utilities Procurement., p.632-635, Treumer, "The 
Field of Application of the Competitive Dialogue.", p.307 and Trepte, Public Procurement in the European 
Union. p.446.
20 There is another limitation to the potential scope of the competitive dialogue in the country but they 
remain outside the Directive 2004/18. The first one is a clear exclusion of the use of the procedure to award 
contracts on the utilities sector tendered by some contracting authorities. However, it can also be argued that 
the Portuguese law allows the use of the procedure for the award of contracts with a value inferior to the EC 
thresholds, as long as they comply with all the substantive requisites.

21 Article 30(1) of the Public Contracts Code. According to the people involved in the drafting of the 
Public Contracts Code interviewed by the author that was the idea behind the exact choice of words, as a 
signal to contracting authorities not to over use the procedure.
22 Article 49(2)(c) and (d) of the Public Contracts Code. According to the people interviewed, this 
decision was based on the interpretation they made on how the rules of the Directive on technical 
specifications should be read.
23 The persons involved in the drafting of the Public Contracts Code explained that this limitation was an 
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explicit decision taken by the European Commission when discussions on the law's project were carried. The 
European Commission refused to accept negotiations except for the ones to be held either in the negotiatied 
procedure or in the open procedure with a negotiation phase. 
24 The respective rules can be found from articles 168 through 189 of the Public Contracts Code.
25 These are present, namely, in artices 167 through 178 and 182 through 188 of the Public Contracts 
Code. The specific rules on the complex method are stated in articles 181 and 184(3) and the ones on the 
simple method are included in articles 179 and 180. The Directive 2004/18 in articles 44, 47 and 48 does not 
have any details on which method to adopt if more than one is available to the contracting authority.
26 As per article 204(1) of the Public Contracts Code, the competitive dialogue procedure follows the 
rules of the restricted procedure with prior verification of suitability with the necessary adaptations, whenever 
no specific rules on the competitive dialogue are to be found. This means that the verification of suitability of 

the candidates, for example, will be done according to the rules established in articles 167 through 188 of the 
Public Contracts Code
27 The "hard" pre-determination of the number of canidates to be carried may lead to the issue of not 
being appropriate to use in a procedure where not a lot of detail about the project can be provided upfront. 
This may lead to the contracting authority to pick the best three candidates for a certain scenario it has 
forecasted that then does not pan out as such during the dialogue stage.
28 Article 181(3) of the Public Contracts Code.
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29 Contrary to what is allowed by article 29(4) of the Directive 2004/18.
30 With the exception of an elimination stage when evaluating preliminary solutions. 
31 Article 209(1), (2) of the Public Contracts Code. The invitation has to comply with some formalities, 
namely by providing the invitees with the identification of the procedure (including the number given to it by 
the national and European Official Journals), the deadline to submit solutions and what foreign languages are 
to be admitted in the dialogue if any. Although some of the documents may be delivered in a different 
language if allowed by the invitation, article 211 of the Public Contracts Code, the solution has to be drafted in 
Portuguese following the rules stated by article 58 of the Public Contracts Code.
32 Article 210(2) of the Public Contracts Code. There is no provision on the possibility of the candidates 
presenting new or different solutions during the dialogue itself. Further to the issue of the single solution 

limitation, it should be added that the Public Contracts Code also disallows the possibility of the contracting 
authority side-stepping the mentioned limitation by means of admitting variant proposals (articles 210(2) and 
59(7) of the Public Contracts Code).
33 It may also keep the costs of the procedure down since each candidate can only put resources into 
developing one solution.
34 Aritcle 212(2)(d), the contracting authority may exclude a candidate when its solution is "manifestly 
inadequate", without further explanation.
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35 This possibility is of paramount importance, as during the dialogue itself the contracting authority may 
not exclude a candidate.
36 Article 29(4) of the Directive.
37 However, in the Public Contracts Code, as we have seen, allows the use of the award criteria for other 
purposes than to choose the best tender. For instance, in a competitive dialogue with verification of suitability 
by means of the complex method, the contracting authority as to decide which are the best candidates based 
on the prospective award criteria. Furthermore, as we have seen in subsection b), at the beginning of the 

dialogue there is some discretion for the contracting authority to eliminate solutions that are in its view 
inadequate.
38 It is unclear if it covers the preliminary solution developed by the candidates as, technically, it is 
presented and evaluated before the start of the actual dialogue.
39 The author asked the persons involved in the drafting of the Public Contracts Code and was told not a 
lot of thought was given to the confidentiality issue. On this topic, Treumer, "Competitive Dialogue.", p. 181-
183 and  Rubach-Larsen, "Competitive Dialogue.", p. 76.
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40 Article 29(3) of the Directive 2004/18 states that "[c]ontracting authorities may not reveal to the 
other participants solutions proposed or other confidential information communicated by a candidate 
participating in the dialogue without his/her agreement." 
41 Article 214(3) of the Public Contracts Code. 
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42 These rules were first noted to the author by one of the persons interviewed.

43 It may also be argued that confidentiality leads to a final issue in Portugal related with judicial review, 
as in this country contracting authorities when their decisions are challenged by a court, have to surrender all 
relevant documents to the court and the other party.
44 Although the Directive does not clearly forbid this scenario, it implies candidates whose solutions are 
still standing at the end of the dialogue will tender based on those same solutions.
45 Such as part of the issues already mentioned about confidentiality.
46 One can argue, however, that the rules are clear from the start of the procedure and is fair 
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commercial advantage that whomever develops the solution reaps the benefits of preparing a tender based on 
its own work.
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47 Mathematical formulas should be used when possible and no data may be dependent on the tenders 
to be submitted by the other tenderers, thus ruling out relative qualification schemes.

48 Articles 146 and 147 of the Public Contracts Code.
49 On this topic see, Treumer, "Competitive Dialogue.", p. 184, Arrowsmith, The Law of Public and 
Utilities Procurement., p.655-660 and  Verschuur, "Competitive Dialogue and the Scope for Discussion After 
Tenders and Before Selecting the Preferred Bidder - What Is Fine-Tuning Etc?".
50 Arrowsmith, The Law of Public and Utilities Procurement., p. 655-657.
51 As was argued by the persons involved in the drafting of the Public Contracts Code interviewed by the 
author.
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52 In addition, if competition is deemed as a key principle of the Directive 2004/18 this omission can be 
interpreted as an error in the transposition, since the lack of a fine-tune phase can be construed as reducing 
the theoretical competition benefits the contracting authority would be able to extract, ending with a solution 
which is not as good as it might be if such a phase existed.
53 Ibid, p. 658-660.

54 In the conclusion of the interview, Leg#2 again referring to the lack of negotiation culture in the 
country, said Portuguese public administration is used to lead not to negotiate. Leg#3, also mentioned the 
different cultural traditions from the UK and the napoleonic public administration.
55 On this topic see, Treumer, "Competitive Dialogue", p.183-185, Arrowsmith, The Law of Public and 
Utilities Procurement, p.650-652 and 660-663, Kennedy-Loest, "What Can Be Done at the Preferred Bidder 
Stage in Competitive Dialogue". 
56 Arrowsmith, The Law of Public and Utilities Procurement, p. 660-663.
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57 Ibid, p. 662.


