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Abstract

This paper examines the question how environmecalcerns can be considered in
multilevel trade institutions like the public pragement regime. It does so by referring to
conflict of laws tools. It is argued that a static a one size fits all solution for the above
described conflict can not be found and is also pagferable. However, a procedural

solution is, as shall be seen, the most legitinaaid convincing respond to the described
conflicts. Furthermore, such a solution is to ataer extent already in place at the European
and international level.
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1. Introduction

~Achieving amodus vivendbetween liberalization of the economy and the

achievement of other non-economic values has promerof the most difficult issues

of this decade in many industrialized countries.edibr it is the tensions between

economic efficiency and environmental protectianiabor-market flexibility and fair

labor standards, or deregulation and distributisti¢e, a resolution of this problem

seems some way awa)}.”
Through privatisation of former state duties angpomsibilities within the last decade, the
government procurement law has gained in importaRoe many public duties, the state
today lacks material expenses and staff appropnsatand therefore uses private companies to
perform public task8.Inter alia, the state mandates private compamnidsutid schools, to
offer public transport or to realize large infrastiure projects such as airports. The volume of
these contracts averages out at 16 % of the Gitieimember states of the European Urion.
Obviously, the state is the single most importadividual consumer. Besides setting a good
example, with his purchase decisions alone, the stn substantially influence the demand
for sustainably produced goohis is a reason why the branch of public proceetaw
became increasingly relevant for goals outsidenirel and budgetary policy in the last years,
especially for environment protection.
But is the state free to decide on environmenégatused in public procurement procedures?
In a national procurement procedure, European atetnational law (WTO) overlap with
domestic law and all have to be taken into accdbotthe above question has to be rephrased.
To put it with Joerges the question is: “Can nadldecological] regulatory policies survive
WTO [and European] law?"Or how can the conflicts between environmentalceons and
economic concerns be solved in a multilevel regiias is the question that this paper tries
to give answers to. The main thesis is that a areefgs all solution cannot be found for the
conflicts pictured above. However, a proceduralutoh is, as shall be seen, the most

convincing respond to the described conflicts.

! C. McCrudden|nternational Economic Law and the Pursuit of HumRights: A Framework for Discussion of
the Legality of 'Selective Purchasing' Laws untberWTO Government Procurement Agreement, Journal of
International Economic Law 1999, S. 3-48: p. 3

2p. Genschel und B. ZandWletamorphosen des Staates — vom Herrschaftsmtistswozum
Herrschaftsmanager: Transformations of the statenfnonopolist to manager of political authorityishan
2008, S. 430-445

® http://ec.europa.eu/internal_market/publicprocunetfiedex_en.htnflast checked 05.05.2009)

* G. van CalsterGreen Procurement and the WTO - Shades of GreyieR of European Community &
International Environmental Law 2002, S. 298-302%8

® C. JoergesConflict of Laws as Constitutional Form: Refl@tts on International Trade Law and the Biotech
Panel Report, RECON Online Working Paper 2007p 6.




To answer the above raised question, in the neapteh (2) newer forms of conflict

resolution are introduced. | discuss, whether timese types can solve the outlined problem.
In Chapter three (3) the developments in Europeaoupement law are described, especially
regarding the possibility to use environmentaletié in the award criteria and in the technical
specification. The following Chapter (4) preserts government procurement law at the
international level and tries to work out the samiies and differences at the European and
international level also for the award criteria @hd technical specification. The paper ends

with a conclusion (5).

2. New forms for solving the conflict between
environmental and trade concerns
The classical conflict of laws doctrine for the mialel system (international law and

national law), the dualism and the monism can ne¢ g@nswers to the conflicts between
regulatory policies (environment and trade) aldeeda‘diagonal conflicts®. Furthermore in a
world of interlegality these two concepts even can not describe thdoreshaip between
national and international law. Both fail “to grate (post)modern plurality of legal orders at
the international level and the complicated int@mtectedness between ‘the international’
and ‘the domestic™®. One reason for their failure is that both assurttgerarchical structure
of the legal system/Stufenbau der Rechtsordnliagd mistake the reality of legal plurality.

In the European legal system, the principle of sopacy does not solve the described conflict
either, especially when there is no applicable peam law. Moreover it has to be taken into
account that the member states on the EU level andhe international level have a
legitimate right to regulate national concerns oehdf of their citizens, such as
environmental-friendly procurement. The competencen in art. 175 EC treaty represents
no exclusive competence. At the international lefledre at the WTO) a competence to
regulate environmental concerns does not even. exist

In the following, three proposals from the litenat will be discussed, especially their ability

to solve the conflict between trade and environiaezdncerns.

€ C. U. SchmidDiagonal Competence Conflicts between Europeang@dition Law and National Regulation -
A Conflict of Laws Reconstruction of the Dispute Baok Price Fixing, European Review of Private L2000,
S. 153-170: p. 161 ff.

" M. AmstutzIn-Between Worlds: Marleasing and the Emergeridaterlegality in Legal Reasoning, European
Law Journal 2005, S. 766-784: p. 766f.

8 A. L. Paulus The Emergence of the International Community #wedDivide between International and
Domestic Law, in: Nijman/Nollkaemper (Hrsg.), NewrBpectives on the Divide Between National and
International Law, 2007, S. 1-31: p. 2

°H. Kelsen Introduction to the Problems of Legal Theory T#anslation of the First Edition of the Reine
Rechtslehre or Pure Theory of Law, 2002=1992: ff. 63



2.1 Jus cogens
One possibility to solve the problem between emrmental and trade concerns within the

procurement law regime would be to classify theagigle of sustainability as a jus cogens
(peremptory norm) norm of general international.l&nwcase of an existing conflict between
the principle of sustainability and the trade tyeatjus cogens classification, would according
to art. 53 VCLT invalidate the trade treaty. Suclpranciple would therefore contain the
obligation to interpret the treaty in such a wagtth does not conflict with the principle of
sustainability, otherwise the treaty would be vaid not applicable.

The dispute settlement body would be bound by sughinciple!® The European court of
first instance and national courts already exereissontrol of the lawfulness of acts with
regard to peremptory norms.

The question is if such a principle would solve tbeflicts between the two regulatory goals.
Such a principle would not contain detailed rtdebout the extent to which environmental
criteria would have to be taken into account inegament procurement law. Moreover, such
a principle would only prohibit actions that cawssious ecological damagéFor instance
Paulus ranks among the commands included in suymimeiple of sustainability ,a general
duty not to severely and intentionally pollute #wevironment*, This example shows that
such a principle would include only essential stadd™® The question, whether and
especially to which amount ecological criteria e¢bol should be included in a government
procurement procedure, could not be answered Ibjoitv far the principle of sustainability is
actually attributed to jus cogens, requires ndverriclearance. “In any event, ius cogens does
not dispose of most ‘ordinary’ value conflicts, .ebgtween the promotion of free trade and

the protection of the environmerit”

103, PauwelynConflict of Norms in Public International Law o WTO Law Relates to Other Rules of
International Law, 2003: S. 467

M Decision of the Court of first instance, 21th efpmber 2005, Case T 315/01, ECR 11-03649, pata P&
more cases sd®aulus The Emergence of the International Community #sedDivide between International
and Domestic Law, S.: p. 14, Fn 67

12E Kornicker lus cogens und Umweltvélkerrecht: Kriterien, Qerlund Rechtsfolgen zwingender
Volkerrechtsnormen und deren Anwendung auf das Utwidlkerrecht, 1997: 158. NeumannDie
Koordination des WTO-Rechts mit anderen volkerréditn Ordnungen: Konflikte des materiellen Reainid
Konkurrenzen der Streitbeilegung, 2002: S. 71,wmiteren Nachweisen zu der Problematik

13 NeumannDie Koordination des WTO-Rechts mit anderen viitkehtlichen Ordnungen: Konflikte des
materiellen Rechts und Konkurrenzen der Streithaitg: S. 71f

14 A, L. Paulus From Territoriality to Functionality? Towards &dal Methodology of Globalization, in: I.F.
Dekker (Hrsg.), Governance and International L&dmedory, 2004, S. 59-95: S. 73

1530 auch der IGH in seinem Urteil ,Gabcikovi-Nagyost vom 25.09.1997, Report 1997, S. 67, Rn 112.
18 paulus From Territoriality to Functionality? Towards @gal Methodology of Globalization, S.: p. 74



2.2 Systematic Integration
Another option represented in the literature toveotollisions between ecological and

economic concerns is the so called systematic riatien?’ It is argued that this principle
could open the world trade regime for ecologicaha@ns. The systematic integration is
stated in art. 31.3 ¢ VCLT. The requirements of taticle are that, a

“treaty shall be interpreted in good faith in accance with the ordinary meaning to
be given to the terms of the treaty in their contend in the light of its object and
purpose”.

Especially paragraph three c states that,

there shall be taken into account, together with¢bntext:
any relevant rules of international law applicalethe relations between the parties.

The applicability of art. 31.3 ¢ VCLT within the V@Flaw is not disputed because of the
wording in art. 3.2 of the Dispute Settlement Understanding (DSt)However, the
qguestion is highly contested whether besides theTV&her norms of international law can
be taken into consideration within a trade dispitthe DSU?° However, the panels and the
appellate body do refer to other international iawheir decision$!

When assuming the applicability of other internaéionorms within a trade dispute at the
DSB, international law concerning the consideratbrecological criteria is needed. Such a
norm for example can be found in the agenda 2hérpbints 4.2% and 7.74°. The agenda

was adopted at the Rio-conference in 1992. At tbbadnesburg World Summit on

YInternational Law Commission und M. Koskennig®nagmentation of International Law: Difficultiésising
from the Diversification and Expansion of Interoatal Law. Report of the Study Group of the Inteioval

Law Commission, 2006: § 410-48&aulus From Territoriality to Functionality? Towards adal Methodology
of Globalization, S.: p. 78l. von Asselt, F. Sindico und M. Mehljr@lobal Climate Change and the
Fragmentation of International Law, Law & Policy(B) S. 423-449: p. 435

18 The dispute settlement system of the WTO is a abatement in providing security and predictabititythe
multilateral trading system. The Members recogrifzat it serves to preserve the rights and obligatiof
Members under the covered agreements, and toycthgfexisting provisions of those agreements aoatance
with customary rules of interpretation of publiteémational law.

193, PauwelynThe Role of Public International Law in the WTidow Far Can We Go, The American Journal
of International Law 2001, S. 535-578: S. 540ff.

2 Ablehnend Trachtmanh P. Trachtmanlinstitutional Linkage: Transcending "Trade afidChe American
Journal of International Law 2002, S. 77-93: S. B#stimmendPauwelyn The Role of Public International Law
in the WTO: How Far Can We Go: S. 540ff.

2 For example in the case WTO, United States — Iahibition of Certain Shrimp and Shrimp Products
Report of the Appelate Body vom 12.10.1998, WT/D'3B3R, paras. 130ff.

22 Governments themselves also play a role in consampparticularly in countries where the publictse
plays a large role in the economy and can havensiderable influence on both corporate decisiomspablic
perceptions. They should therefore review the pasitig policies of their agencies and departmenthaahey
may improve, where possible, the environmentalearf government procurement policies, withoufjyee
to international trade principles. Available at
http://www.un.org/esa/sustdev/documents/agendaglisbragenda2ltoc.htnflast checked 11.05.2009).

% Local authorities are called upon to play a piomegrole in promoting the increased use of envinentally
sound building materials and construction technielsge.g., by pursuing an innovative procuremehtpo
Available at:http://www.un.org/esa/sustdev/documents/agendaglisbragenda2ltoc.htnflast checked
11.05.20009).




Sustainable Development in 2002, this goal has laéfimed. The Johannesburg Plan of
Implementation in chapter 3 para. 18 calls foragito

[e]ncourage relevant authorities at all levels také sustainable development
considerations into account in decision-making,luding on national and local
development planning, investment in infrastructimesiness development and public
procurement. This would include actions at all lsvi®: [...] (c) [p]Jromote public
procurement policies that encourage development diffdsion of environmentally
sound goods and servic&s.

Both documents are only “soft la¥®. Further they include a constraint regarding
international trade law. Only activities “withoutgpudice to international trade principles” are
permitted. The appellate body has however consuhliedagenda 21 to interpret indefinite
legal terms within WTO la®

Another international norm could be the UNCITRAL t& Law on the Procurement of
goods. However this model law does not explicitiglude any links for the consideration of
environmental concerrfs.

Against this background, it is asked if the systiéeniategration solves the conflict between
trade and environment concerns within the multileggime of government procurement
law. The problem with this principle is, that itdildy to solve conflicts between
environmental and trade concerns is limited to locisfof law on the same level, such as
conflicts between WTO-law and international enviremtal law. The principle is not
applicable for conflicts between laws of differdetvels such as between EU law and
international law. A general statement about the&siility or legality of a unilateral action of
a state is not possible based on this principleurMateral action in the case of the
consideration of environmental criteria could redp the agenda 21 and the plan of
implementation but both are themselves constralmednternational trade principles.They
therefore do not expand the possible actions thatbe taken in accordance with the WTO
law. Other international law to refer to does nxise The choice would be between idleness
and unilateral action, keeping in mind that suamn#ateral action can lead to the evolution of

a new international norm for the consideration ofinment criteri€® The principle of

#Available at: http://www.un.org/esa/sustdev/documents/WSSD_POIER@ish/POIChapter3.htifiast
checked 11.05.2009).

% C. Tietje und S. WglbDas Welthandelsrecht als Grenze fiir Umweltbeshilind tkologisierte
Auftragsvergabe, in: Schneider (Hrsg.), Beihilfadwergaberecht als Rahmenbedingungen der Umwitikpol
Zehnte Osnabriicker Gespréache zum Deutschen ung&scben Umweltrecht am 11./12. November 2004
2005, S. 85-108: S. 88

% WTO, United States — Import Prohibition of Cert&inrimp and Shrimp Products. Report of the Appelate
Body vom 12.10.1998, WT/DS58/AB/R, paras. 130ff.

2"F. Meche) Die Férderung des Umweltschutzes bei der Vergéleatlicher Auftrage, 2006: p. 62

%D, BodanskyWhat's so Bad About Unilateral Action to Protét Environment?, European Journal of
International Law 2000, S. 339-347: S. 344




systematic integration does not allow or promotehsa pioneering role of a single state. At
the international level it only enables recognitaomd integration of the standard upon which
all member states could agree.

Finally, it should be mentioned that the cited refees are formulated very vague. Therefore
these paragraphs are of no guidance to which exemronmental criteria should be

considered in a procurement procedure.

2.3 Proceduralization
Another option to integrate environmental concem® the trade law is a procedural

solution”® A detailed description of the different theoreticeoncepts behind the
proceduralization is spared héfeThe goal of such a concept is to force the nasi@ite to
take external effects for third parties into acdodime nation state has to justify its regulation
with regard to the third party interest§The particularity of such a procedural solutiothiat

no substantial demands such as boundary valuderanalated, leaving room for more than
one uniform solution. The WTO and the EU system gare consideration to national
judgements and regulatioffs! argue that his principle of proceduralizationaisvorkable
solution for the conflict between trade and envine@mtal concerns within a multilevel
system. One example for a procedural solution ircwboth aspects of proceduralization are
achieved is the judgement Concordia Bus of the B€scribed below.

3. Government Procurement Law in the European Union
The European commission early assumed the diffetamts according government

procurement in the member states to be an obstadiade. So the commission started to
regulate on this behalf in the 1960, despite lagkirplicit competence¥.The first directive
was the commission directive 70/32/EEC of 17 Deamil®69 on provision of goods to the
State, to local authorities and other official lEdiThe aim of the commission to liberalise the
government procurement law was not successful aritdescommission changed the strategy

and developed coordinative directives. The firstordmation directive was directive

29 For the category of procedural law $&eP. Calliess Prozedurales Recht, 1999

%9 For one theoretical perspective Re&Viethélter Proceduralization of the Category of Law, in:ré@s/Trubek
(Hrsg.), Critical Legal Thought. An American Germaabate, 1989, S. 501-510

%1C. JoergesEuroparecht als ein Kollisionsrecht neuen Typé Wine européische unitas in pluralitate verfasst
werden kann, in: Fihr/Wahl/von Wilmowsky (Hrsg.mWeltrecht und Umweltwissenschaft. Festschrift fur
Eckard Rehbinder, 2007, S. 719-74.7von BogdandyLegitimacy of International Economic Governance:
Interpretative Approaches to WTO Law and the Protspef its Proceduralization, in: Griller (Hrsg.),
International Economic Governance and Non-EcondPaiacerns, 2003, S. 103-148: p. 105

%2R. Cooney und A. T. F. Langaking Uncertainty Seriously: Adaptive Governaaoe International Trade,
European Journal of International Law 2007, S. 53B: p. 542f.

33 Except art. 183 Nr. 4 EC Treaty.



71/305/EEC. Other directives for different sectowed. These directives and also the
procurement law at the WTO level have in commort thay only regulate procurement
procedures above a certain threshold. The threshatddis nearly the same for the European
and the international level.

After a few amendments of the directives the corsiais proposed in 2000 two new
directives. Legislation took nearly four years. 2004, the two directives, the directive
2004/18/EC and the directive 2004/17/EC for uéhtifinally could be enactéd.

The issue of environment-friendly procurement adlivrather late on the European
Community’s agenda. It was firstly brought up ire tGommission communication of 11
March 1998 “Public procurement in the European dhi¢Com[1998] 143 final). The
commission affirmed that,

it is legitimate to take environmental considerasanto account for the purpose of
choosing the economically most advantageous teoderall, if the organiser of the
tender procedure itself benefits directly from éoelogical qualities of the product

More broadly the question reached the commissiaganda in 2001. In the “interpretative
communication on the Community law applicable tblmuprocurement and the possibilities
for integrating environmental considerations intablc procurement” the commission
discussed the issue more broad8till, the commission maintained her attitude that
environmental considerations can only be taken adcount if the organiser of the tender
procedure benefits. Only such criteria shall bedubat “generate an economic advantage for

the contracting authority] like, for instance the energy consumption of a posid®.

Through the Judgement Concordia Blis 2002 the issue received a great breakthrougé. T

findings of this judgement are discussed below The question to what extent the directive
2004/18/EG codifies these findings or includes m&anges is subject of the second part (2)
of this chapter.

3.1 The Case Concordia Bus
The first opportunity for the ECJ to give an opmiabout the consideration of environmental

criteria was the judgement in the case Concordig®®BBubject of the litigation was a
tendering of the city of Helsinkor the entire bus transport network of the cithieTcontract

should be awarded to the undertaking whose tendsmwost economically advantageous. For

% The last directive, the utility directive, is rdiscussed in this paper.

% Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 34.
3% Commission interpretative communication on the @amity law applicable to public procurement and the
possibilities for integrating environmental consat@ns into public procurement, Brussels,
4.7.2001COM(2001) 274 finalQfficial Journal C 333, 28/11/2001 P. 0012 — 0Q2&a 3.1.

37 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213.

3 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213.



the assessment of the most advantageous tendercegories of criteria were established.
These three criteria were the price of operatiba,quality of the buses and the operator itself
and the environment management. Within the secaitdrion (quality of the buses),
additional points were given for the compliancelwtiireshold values for noise and nitrogen
oxide emissions. The tenderer Concordia (the campth did not receive such additional
points and reached the second place. The conti@stawarded to the HKL-Bussiliikenne, a
city-owned enterprise. Furthermore it was certhat there were only a few enterprises with a
bus fleet which complied with the threshold valt@snoise and nitrogen oxide.

In this procedure three questions were raised betioe ECJ. Here only the last two are
important. The second question was, if environnentéeria like, the nitrogen oxide
emissions and the level of noise, are eligibleclmmsideration within the economically most
advantageous tender. The third question was, if ahswer to the above question is
affirmative, are the Community provisions on pubpecocurement to be interpreted as
meaning that the awarding of extra points for thevementioned characteristics is, however,
not permitted if only a few undertakings in thetee@are able to receive extra points.
Regarding the general consideration the ECJ eltdmra

that, as is clear from the wording of that provisian particular the use of the
expression for exampl#], the criteria which may be used as criteria fbetaward of
a public contract to the economically most advaetags tender are not listed
exhaustively (see also, to that effect, Case COL8/AC Construction [2001] ECR I-
7725, paragraph 35%°

Furthermore this provision

cannot be interpreted as meaning that each of thard criteria used by the
contracting authority to identify the economicahlyost advantageous tender must
necessarily be of a purely economic nature. It carbe excluded that factors which
are not purely economic may influence the valua t&#nder from the point of view of
the contracting authority. That conclusion is alsgpported by the wording of the
provision, which expressly refers to the criteriminthe aesthetic characteristics of a
tender?
Additionally the court points out, that

in the light of that objective and also of the wiagdof [...]Article 6 EC, which lays
down that environmental protection requirements tmhs integrated into the
definition and implementation of Community policiasd activities, it must be

39 The article which the court referd to is art. B& of the directive 92/50/EEC:

1. Without prejudice to national laws, regulati@msadministrative provisions on the remuneratiocertain
services, the criteria on which the contractindhatity shall base the award of contracts may be:

(a) where the award is made to the economicallyt adsantageous tender, various criteria relatintp¢o
contract: for example, quality, technical meritsthetic and functional characteristics, technisaistance and
aftersales service, delivery date, delivery peaog@eriod of completion, price; or

(b) the lowest price only.

0 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 54.
“1 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 55.
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concluded that Article 36(1)(a) of Directive 92/80es not exclude the possibility for
the contracting authority of using criteria relagnto the preservation of the
environment when assessing the economically mesnégeous tender.

This does not mean that every criterion concertirggenvironment is permitted. The court
clarifies that there are four additional requiretsen

(1) The award criterion muste linked to the subject-matter of the contf&ct.

(2) An award criteriorhaving the effect of conferring on the contractanghority an
unrestricted freedom of choice as regards the awdrthe contract to a tenderer
would be incompatibl&®

(3) The award criteriomust be applied in conformity with all the procesduules**

(4) The award criteriomust comply with all the fundamental principleCoimmunity
law, in particular the principle of non-discrimirian.*®

The first criterion was addressed by the ECJ ifdiiswing judgement EVN and Wienstrom.
Subject of the procedure was an Austrian tendealmgut an energy supply contract. One of
the award criteria was the volume of renewable ggngrroduced by the tenderer in the last
two years or which the tenderer planned to produtke following two years. Regarding this
criterion, the ECJ points out that

the award criterion applied does not relate to g#ervice which is the subject-matter
of the contract, namely the supply of an amounelettricity to the contracting
authority corresponding to its expected annual comgtion as laid down in the
invitation to tender, but to the amount of eledtyidhat the tenderers have supplied,
or will supply, to other customef§.

Furthermore the ECJ found that,

an award criterion that relates solely to the ambwh electricity produced from
renewable energy sources in excess of the expantadal consumption, as laid down
in the invitation to tender, cannot be regardedliaked to the subject-matter of the
contract®’

Principally the ECJ affirms the use of renewablergy as an award criterion. Therefore with
the determination of the first requirement, the&Ito the subject-matter of the contract, the
ECJ did not introduce a distinction between proaesgroduct related award critefiaThe
energy produced by a nuclear power station or bwiad energy plant is as such
indistinguishable. (Technically it does not everkmaense to say that a consumer who has a

“green” power supply contract receives a differsoit of energy from her neighbours who

“2 Judgement of the Court of 17 September 2002 [Quiie®us], G513/99, ECR 2002 Page |-07213, para 59.
3 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 61.
4 Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 62.
4> Judgement of the Court of 17 September 2002 [Cuiie®us], G513/99, ECR 2002 Page 1-07213, para 63.
% Judgement of the Court of 4 December 2003, C.0M4&/ara 67.

7 Judgement of the Court of 4 December 2003, C.044&/ara 68

“8A. WiedmannDie Zulassigkeit sozialer Vergabekriterien imitie des Gemeinschaftsrechts, 2007: S. 56
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are served by conventional suppliers attached ¢ostime power network.) Despite the
requirement of a link to the subject-matter of thatract, there exists a variety of possibilities
to consider environmental concerns.

The above mentioned third question raised in thecGalia Bus case concerning the small
number of tenderers who could achieve additionahtpovas answered by the ECJ to the
effect that the principle of non discrimination wast violated.

Consequently the ECJ solves the conflict betwesir@mmental and economic concerns with
a procedural solution. The requirement of a “linkhe subject matter of the contract” serves
to secure a non-discriminatory and non-arbitrarycprement procedure, in which external
impacts on entities of other countries are takém atcount. However, it does not include any
substantial requirements like a product-procegmdison.

Furthermore, all the restrictions laid down in tluelgment allow yet a wide range of

possibilities how to consider environmental cran the national procurement procedure.

3.2 The directive 2004/18/EC
The enacting of the directive 2004/18/8@ok four years. One reason for this long duration

was the deep disagreement between the CommisstbtharEuropean Parliament about the
consideration of environmental criteria within #aard criteri&’ This question was also the
main point in the above discussed case Concord& Bwerefore this issue is in the main
focus of the following remarks (3.2.1). The papdal wiscuss the possibilities of using
environmental criteria in the technical specifioati(3.2.2) because both aspects can be
compared well on the different levels (EU, WTO).

Concluding, it can be stated that the new diredhias not brought huge innovations for the

consideration of secondary policies in governmeatprement law?

3.2.1 The award criteria
The integration of environmental criteria in thentact award criteria is laid down in the new

directive 2004/18/EC in art. 53 1, a. It provideghis respect that:

Without prejudice to national laws, regulations @dministrative provisions

concerning the remuneration of certain services, ¢hteria on which the contracting
authorities shall base the award of public conteashall be either:

(@) when the award is made to the tender most enmadly advantageous from the
point of view of the contracting authority, variotisteria linked to the subject-matter

“9 See for the entire changes through the new die=Bti Arrowsmith An Assessment of the New Legislative
Package on Public Procurement, Common Market LavieRRe2004, S. 1277-1325

0 A. Dageférde und M. Dros&eform des europaischen Vergaberechts, Umwatleit in den neuen
Vergaberichtlinien, Neue Zeitschrift fir Verwaltisrgcht 2005, S. 19-25: S. 23f.

®1J. Arnould Secondary Politicies in Public Procurement: Timbations of the New Directives, Public
Procurement Law Review 2004, S. 187-197: S. 190
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of the public contract in question, for example,alify, price, technical merit,
aesthetic and functional characteristiesyvironmental characteristics, running costs,
cost-effectiveness, after-sales service and teahrassistance, delivery date and
delivery period or period of completion, or

(b) the lowest price only [emphasis added].

The environmental characteristics are added, ashasmged above (compared to the old
version see footnote 31). The interpretation and #tope of these “environmental
characteristics” remain doubtful. Whether it inasdhe production process, which would be
necessary for including the use of renewable enasgwan award criterion, is not revealed
clearly in the wording. But by reading this passaagether with the first recital, the answer
must be yes. In the first recital it is said, ttheg directive
is based on Court of Justice case-law, in particalase-law on award criteria, which
clarifies the possibilities for the contracting &otities to meet the needs of the public
concerned, including in the environmental and/ocigbarea, provided that such
criteria are linked to the subject-matter of thentract, do not confer an unrestricted

freedom of choice on the contracting authority, aspressly mentioned and comply
with the fundamental principles mentioned in Rédta

As described above, the Court of Justice has madelistinction between production
processes or the product itself. The directive daept this approacti.An award criterion
regarding renewable energy is therefore allowece procedural solution developed in the

judgement Concordia Bus was therefore adoptedeméw directive.

3.2.2 Technical specification
The technical specification lays down the defimtaf the product, construction or service to

be purchased. An environment-friendly specificatoould for example be a definition (for
the required product paper) according to whichpgaper to be purchased must be recovered
paper. Environmentally friendly definitions canalse made by reference to eco-labels like
the Blue AngeP. The norm for such a technical specification is a8 of the directive. |
restrict myself to discuss only the requirementré¢ter to standards, because this is most
relevant with regard to the question of conflictdvieeen national environmental concerns and
international trade concerns. In this respect 88. (3) a provides that the technical
specification can be formulated,

either by reference to technical specificationsraf in Annex VI and, in order of
preference to national standards transposing Euarpstandards, European technical
approvals, common technical specifications, intéoral standards, other technical
reference systems established by the Europeanastdisdtion bodies or — when these

%2 Also Dageforde und DrosRReform des europaischen Vergaberechts, Umwaeltleit in den neuen
Vergaberichtlinien: S. 24

%3 Such a reference to an eco-label does not meanrhaproducts with such a label can be supplidte
reference to the label only describes the techmézplirements of the product.
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do not exist — to national standards, national t@chl approvals or national technical
specifications relating to the design, calculatemmd execution of the works and use of
the products. Each reference shall be accompanyetidwords "or equivalent”;

This paragraph states a hierarchy of standardsctratbe used in a technical specification.
National standards are only possible when Euromeanternational standards do not exist.
Therefore the using of a higher level of protectstated in a national standard is by

formulating the technical specification throughnstards not possible.

However, the second possibility to describe thdnamal specification is art. 23 (3) b, it
provides that the technical specification can thr formulated

in terms of performance or functional requirementfie latter may include
environmental characteristics.
Therefore it is possible to formulate in the teclahispecification a requirement for energy

supply only from renewable energy. However the Baam commission has expressed the
opinion that a determination of energy supply ofigm wind energy has discriminatory
effects. Therefore such a narrow definition is altmwed>*

The question is “whether a purchaser may insighigher standards (for example, of safety)
than those in a European standatdArt. 23 (5) refers to this question:

Where a contracting authority uses the option kdsvn in paragraph 3 to prescribe
in terms of performance or functional requiremerttsjay not reject a tender for
works, products or services which comply with d@aratl standard transposing a
European standard, with a European technical apptoa common technical
specification, an international standard or a teat reference system established by
a European standardisation body, if these spediboa address the performance or
functional requirements which it has laid downhis tender, the tenderer must prove
to the satisfaction of the contracting authorityddsy any appropriate means that the
work, product or service in compliance with thenstard meets the performance or
functional requirements of the contracting authpriAn appropriate means might be
constituted by a technical dossier of the manufactar a test report from a
recognised body

There are two possible interpretations of the wagdaddress” here. The first one is that the
wording could suggest that tenders can not be tegjewhen the standard in question deals
with the referred characteristic of the requiredduct as laid down in the performance or
functional requirement Consider an example where in the functional rempént a special
restriction regarding air pollution from public isport is established. If a European standard
with thresholds for air pollution exists can theghaser go any further and reject the tenderer
which only fulfil the European standard? The firgierpretation would not allow this. The

second possible interpretation is that the Europgandard must have the same level of

¥ Arnould, Secondary Politicies in Public Procurement: Tiebations of the New Directives: S. 190
% Arrowsmith An Assessment of the New Legislative Packageuili®Procurement: p. 1304
*°Ebd. : p. 1304
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protection>’ Higher standards would than be possible. Thisre®aaterpretation has a better
fit within the overall system of European Law, besathe system in European law suggests
that to go beyond a European standard, the relestantlard has to be justified in accordance
with the exceptions or the mandatory requirem&hthis is a procedural solution, because
the nation state has to justify its own regulatioth regard to external effects.

Another argument for such an interpretation is plssibility to refer to eco-labels in the
technical specification. The requirements for saaleference are laid down in paragraph 6 of
art. 23> This paragraph does not state any preference topEan standards, also national

eco-labels can be used.

4. Government Procurement Law at the WTO
The rules governing public procurement in the WT@ #&id down in the General

Procurement Agreement (GPA). The GPA is unlike@®#a' T not a multilater&, agreement,
but a plurilaterd™ one, to which the EU, the USA and Japan are paftieThe rules
regarding the material coverage of the GPA conte points of contact for the
consideration of environmental concerns. Thesetlaenon-discrimination rule in art. 1l
GPA, the requirements for suppliers in art. VIII &Rhe exceptions in art. XXIII (2) GPA,
the awarding criteria in art. Xlll GPA and the tedaal specifications in art. VI. Both the
awarding criteria (4.1) and the technical spediiwes (4.2) are discussed below and
compared to the European system.

>"Ebd. : p. 1304

%8 J. Scott International Trade and Environmental Governafsating Rules (and Standards) in the EU and the
WTO, European Journal of International Law 20043®&-354

9 Where contracting authorities lay down environrakoharacteristics in terms of

performance or functional requirements as refetodd paragraph 3(b) they may use the detailedifigations,
or, if necessary, parts thereof, as defined by gesa or (multi-) national eco-labels,or by and attyer eco-
label, provided that:

— those specifications are appropriate to defieectiaracteristics of the supplies or servicesalathe object of
the contract,

— the requirements for the label are drawn up erbtsis of scientific information,

— the eco-labels are adopted using a procedurédiichvall stakeholders, such as government bod@suwmers,
manufacturers, distributors and environmental asgdions can participate, and

— they are accessible to all interested parties.

Contracting authorities may indicate that the prisland services bearing the eco-label are prestonsainply
with the technical specifications laid down in tt@ntract documents; they must accept any otherogpiate
means of proof, such as a technical dossier ofridneufacturer or a test report from a recognised/bod

9 Such an agreement is meant within the WTO regwhen the agreement is binding upon all WTO-members
S. Hobe und O. KimminiglEinfihrung in das Volkerrecht, 8, 2004: 374

®1 Such an agreement is only binding upon thosesstetigo signed the agreement.

Abkommen sind nur fir die unterzeichnenden Staegéebindlich Ebd. : 375.

%2 Further members are Canada, China, Island, Idtaeta, Lichtenstein, Norway, Singapure, Switzedlzand
the Netherlands with respect to Aruba, http://wwte.arg/english/tratop_e/gproc_e/memobs_e.htm (last
checked 13.05..2009).
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4.1 The Award of Contracts
The relevant norm for the award criteria within tBBA is art. Xl (4) b. The wording is,

unless in the public interest an entity decidestoassue the contract, the entity shall
make the award to the tenderer who has been detedmo be fully capable of
undertaking the contract and whose tender, whefitredomestic products or services,
or products or services of other Parties, is aittie lowest tender or the tender which
in terms of the specific evaluation criteria sertti in the notices or tender
documentation is determined to be the most adgaiotzs

So for the awarding of the contract the public tgntan choose théowest or the most
advantageous offer. Like in the directive 2004/18/EC the lowsgsice-principle or the best-
price-principle are applie¥f. However despite the same principles in the GPA ianthe
directive, the question whether both should berfmated the same way is highly disputéd.
No one really maintains that environmental criteaanot be considered at all. Only the scale
of consideration is questioned. A restrictive opmistates that for the determination of the
most advantageous tender only such criteria camsbd that have an economic referefice.
The argument is that “most advantageous” actuallgams “economically most
advantageous® In line with this, PrieR and Pitschas point o#s,the award criterion of the
lowest tender is unequivocally based on pure ecanaransiderations, the other award
criterion, that is, the most advantageous tendastiine of the same nature.” In this view only
such criteria can be considered that may be mqguerestve at first glance but cheaper in the
long run. This would for example be true of produetth low energy consumption. An award
criterion considering renewable energy supply woutdly be possible if renewable energy
supply would be cheaper than other energy form® a$pect that renewable energy is
produced sustainably could by such a restrictierpretation not be considered.

The main part of the literature however holds & lestrictive view. According to Gaedkte,
the most advantageous tender has to be understdpecsvely. So it is the tender which

mostly correspond to the set out criteria accordmthe view of the entity. The criteria are

83 G. Kunnert WTO-Vergaberecht: Genese und System sowie Eimwikn auf das EG-Vergaberegime, 1998:
274.

% Einschlagige gerichtsférmige Entscheidungen zum @iBt es beziiglich dieser Frage nicht. Der einfigh,
der diesbeziglich an das DSB herangetragen wurdi®eirdem ein Panel eingerichtet wurde, war das
Verfahren Gber das Massachusetts Burma Law. Disdahren wurde jedoch nicht zu Ende gefuhrt, da da
streitige Gesetz vorher vom US Supreme Court awfged wurde. Ausfuhrlicher zu diesem RéllFischer
Erlaubt das WTO-Vergaberecht die Verfolgung pathisr Ziele im 6ffentlichen Auftragswesen?, Recht de
internationalen Wirtschaft 2003, S. 347-352: S. 348

8 C. Pitschas und H.-J. PrieGecondary Policy Criteria and Their Compatibilitjth EC and WTO
Procurement Law. The Case of the German Scientdiagyaration, Public Procurement Law Review 20Q0, S
171-195: S. 189So autletje und WolfDas Welthandelsrecht als Grenze fir Umweltbeashilind 6kologisierte
Auftragsvergabe, S.: S. 99f

% G. De Graff und M. KingTowards a More Global Government Market: The Bsian of the GATT
Government Procurement Agreement in the ContettieofJruguay Round, The International Lawyer 1995, S
435-: p. 439
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freely selectabl8’ This freedom is only restricted through the priteipf non-discrimination

in art. Il GPA and through the rule of procedwuspecially the requirement of publicity. This
view should be approved. The restrictive view cadicts the wording of art. Xl (4) b. An
economic requirement is not stated in art. Xl % ffurthermore an analogy to the European
level can be drawn. Here the wording includes “maxinomically advantageous” but the
ECJ and the new directive subsume under the woas@non-economic criteria.
Consequently this solution is very similar to ther&@pean directives. Therefore it is also a
procedural one. For the environmental criteria natemal requirements are laid down.
Furthermore the GPA renounces tlak to the subject-matter of the contract, which i

required in the directiv®®

4.2 Technical Specifications
The requirements for technical specifications e @PA are laid down in art. VI. In the first

paragraph of this article the characteristics aéehnical specification are describ®dThe
technical specifications shall, where appropriate

(b) be based on international standards, wherehsexist; otherwise, on national
technical regulationg® recognized national standardsor building codes

From this wording can be concluded that technipalcsication can also be based on non-
international standard$.The question is however if a higher level of petitn than the one
set out in an international standard (if such adaad exist) is allowed. The wording “where
such exist” is not clear. Firstly it could indicatgrevention to use higher standards. Secondly

it could indicate that a higher national standaad be used when there is no no international

67J.-C. GaedtkePolitische Auftragsvergabe im WelthandelsrecB& S. 123f.So aucB. Arrowsmith
Government Procurement in the WTO, 2003: S. 344.

% Arrowsmith spricht diese Problem kurz an, verndiamn aber eine solche Einschrankémmpwsmith
Government Procurement in the WTO: S. 344

% Technical specifications laying down the charasties of the products or services to be procusedh as
quality, performance, safety and dimensions, sysjlietrminology, packaging, marking and labellingthe
processes and methods for their production andnegants relating to conformity assessment proasur
prescribed by procuring entities.

O For the purpose of this Agreement, a technicalleimn is a document which lays down charactessiif a
product or a service or their related processegpamdiiction methods, including the applicable adstiative
provisions, with which compliance is mandatorynky also include or deal exclusively with termirgto
symbols, packaging, marking or labelling requiretaess they apply to a product, service, procegsartuction
method

" For the purpose of this Agreement, a standardiiscament approved by a recognized body, that gesvifor
common and repeated use, rules, guidelines or cfieaistics for products or services or related psses and
production methods, with which compliance is nohdwtory. It may also include or deal exclusivelyhwi
terminology, symbols, packaging, marking or lalmgjlrequirements as they apply to a product, serpiceess
or production method.

2G. van CalsterGreen Procurement and the WTO - Shades of GreyieR of European Community and
International Environmental Law 2002, S. 298-3053¢2



17

standard with an equivalent level of protectionwdger the last part of the first paragraph
states that technical specifications,
shall not be prepared, adopted or applied with@wtio, or with the effect of, creating
unnecessary obstacles to international trade [emphasis added].
A higher standard could be such an unnecessaryadésto trade. But here a similar
interpretation than at the European level shouldayalied. The higher standard should be
only then an obstacle to trade when this standaeKsl justification’® This solution would

again be procedural solution like its European tewpart.

5. Conclusion
The conflict between environmental concerns or frade can not be solved by establishing a

new “hierarchical structure of the legal systemiotigh referring to the principle of jus
cogens in a multilevel regime. Furthermore the zwntal principle of systematic integration
is not of any guidance for the solution of the ¢iohfin a multilevel system. A possible
solution for the conflict between free trade andiemmental policy goals at the different
levels is proceduralization. First of all a proceadsolution takes the legitimate policy goal of
sustainable procurement seriously. Secondly, tegmtebare protectionism, it requires an
obligation to justify ones own regulations with aed to possible external effects. Within the
European and international procurement law, a teryd& use a procedural approach can be
seen.

As regards the leeway to consider environmentaérgai in public procurement, it can be
summed up that the WTO-law and the European lawgfrernment procurement both
include possibilities to consider environmental cemms. However the European law goes
much more in detail than the GPA. The directive 408/EC explicitly mentions
environmental characteristics in the award critena in the technical specifications. The
remarks concerning the GPA are based on a texysisabf the agreement only, because
these questions have not yet been subject to atdislk is therefore questionable whether an
appointed panel would go the proposed way heregsexh This is also because ,specialized
judicial bodies have difficulty in balancing thelwes embodied in other institutiori§“and
also in the nation state. If a panel where to deoid this conflict, it should consider that the

further development of international law is deperid® the impulses of national forerunners

3 Arrowsmith An Assessment of the New Legislative Packageuiti®Procurement:p. 319
"paulus From Territoriality to Functionality? Towards adal Methodology of Globalization, S.
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