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Introduction and Background

 MSMEs - the backbone of the economy

« MSMEs In distress- require cost-effective procedures;
which reduce stigma; and provide a fresh start

» But most insolvency regimes are designed for large
entities; and do not address the peculiar MSME
features and needs:

e Often few assets, undermined separate legal personality

Informality

Low technical level

Social problems/household insolvency

Creditor passivity (...)
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A modular approach for MSMEs
In distress
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* To implement in legal systems a

bespoke Modular Approach for MSMEs
in distress:

* Modular for parties
e Modular for countries
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Core and optional modules,
supported by complementary tools
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- Discharge
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Optional modules
- Mediation
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Complementary tools: the debtor's role and
obligations at times of distress (approaching

Insolvency)

The debtor has a central role Iin the “modular
approach’, however:

* In many countries, insolvency systems are infrequently used
« MSMEs tend to be passive and reluctant to address their

distress:
» Late realisation due to insufficient sophistication and poor info

» Fear to lose control vis a vis lenders and suppliers
« Family business, only source of income
» Heads in the sand/bargaining for resurrection

A need for a balanced regime; with “positive’ and ‘negative’
incentives: a “stick and carrot” approach:

» Debtor in control when feasible
 Reasonable probability of discharge



Designing the “stick”

Duty to file or Wrongful Trading
for MSMEs In distress?



Wrongful trading?

Flexible, nuanced .

Imposes duties before
actual insolvency —
promoting rescues and e

early action

Education tool; informs
MSMEs of their broader e
obligations at times of
distress

Complicated concept,
period of duty defined
vaguely

May require seeking
expensive professional
advice

Based on court
discretion — may be
difficult to implement




Duty to file?

Instructions to MSMESs;
simple to navigate

IPs and courts




MSME-focused, core approach akin to
wrongful trading

Duty to avoid or minimise the effect of insolvency -

» Requires early action- refers to the ‘twilight zone’ period of
distress

» Realigns duties with creditors’ interests

* Imposes simple duties - accurate accounts; proper use of
resources; due consideration to the “modules’

» Focuses on civil liability limited to harm caused; includes
sanctions for non-incorporated debtors; available not only in
formal processes [*In addition to sanctioning fraud and criminal
behaviour]

e Supported by institutions inc. through training programmes



Optional, tailored duty to file and hybrid
regimes

Lesser discretion for less developed systems -

» Stricter duty to file (when insolvent; within a short period of
time)
» Duty suspended if the debtor seeks alternative solutions

» Option to include duties to take steps to minimise harm when
In Imminent insolvency

» Focuses on civil liability limited to harm caused; includes
sanctions for non-incorporated debtors; available not only in
formal processes [*In addition to sanctioning fraud and criminal
behaviour]

e Supported by institutions inc. through training programmes



Conclusions
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